Review team: initial reflections on various issues
(posted by Fabio Colasanti on 14 April 2010)
1.
Objective/Terms of reference: 

The AoC already provides the core of the team's "terms of reference" in paragraph 9.1 by describing the objective to which ICANN has committed ("to maintain and improve robust mechanisms for public input, accountability, and transparency so as to ensure that the outcomes of its decision-making will reflect the public interest and be accountable to all stakeholders") as well as the 5 sub-objectives.   The AOC then states that "ICANN will organise a review of its execution of the above commitments".   The contents of para. 9.1 therefore constitute the objective of the review team's activities and can be considered also the essential terms of reference. It is perhaps useful to consider whether any additional elaboration of the existing objectives is necessary or indeed appropriate. 
One exception may be whether the team feels it is necessary to adopt a working definition of the terms "accountability", "transparency" and "public interest" since these terms are not defined in the AoC and different stakeholders are likely to have different views on what they should mean.   To avoid frustration later in the process, it may better for the review team to adopt working definitions at the outset so to make the exercise transparent, rather than seek to initiate a lengthy (and ultimately inconclusive) search for "universally acceptable" definitions that could have consensus support from all parts of the community. 
2. 
Draft methodology: 
The draft methodology produced by ICANN staff was a substantial piece of work, but the approach proposed is now likely to be too complex to implement in the short time available.   The review team therefore needs to adopt a much simplified and "easily implementable" methodology that can be executed quickly and in the most transparent manner.   This could include:

2.1
Consultation / evidence gathering

(
ICANN staff should be asked to produce a report on how they have implemented earlier commitments to transparency and accountability which the review team can then subsequently assess.   Staff could be asked to present their reflections to the first meeting of the review team in Marina Del Rey in early May.   By identifying what assessments have already been carried out by ICANN to date, the review team can in particular then avoid duplicating review activities already carried out.   A summary of the ICANN inputs at this stage should be made public and posted for public comment.
(
This can be combined with a "general" public call for comments and proposed changes to ICANN's current practices and procedures with an initial deadline of, say, middle of June.   The review team can then review this public input in their meeting in Brussels in late June.

(
In parallel, each ICANN Supporting Organisation and Advisory committee should be invited to submit its own set of recommendations and/or observations through its representative(s) on the review team.   This would have the advantage of making the whole ICANN community feel involved in the process and minimises the risk of the review team publishing findings/recommendations that are subsequently dismissed/rejected by the community.   Such inputs could be discussed by the relevant bodies at the Brussels meeting and submitted to the review team shortly thereafter.
2.2
Deliverables / recommendations
(
The drafting of recommendations by the team could then start in August/September with a view to posting draft proposals in October.   Ideally, the proposals should be concise and concrete operationally.   It is worth noting that the AoC only calls for the review team to produce recommendations, not a full report of its deliberations. Clearly, the team will need to demonstrate the rationale it has employed for any individual recommendation but focussing on recommendations (which should be no more than 2-3 pages in length) rather than on a lengthy report of proceedings should enable the team to save a lot of time and to concentrate its efforts on its core task. 
2.3
Organisation of the work of the Review Team

(
The AoC states that "Resulting recommendations of the reviews will be provided to the Board and posted for public comment" without any indication of whether such recommendations should be endorsed unanimously by the team.   While consensus should of course be sought, unanimity should not be required since this would effectively give the power of veto to each individual member.   A better approach would be to seek consensus as a primary goal, but if members maintain different positions on any particular draft recommendation, to record the different positions
.   This would also allow the team to avoid lengthy discussions on issues where there is no agreement – seek consensus but if it doesn't exist, record the different opinions and move on.   (Thought needs to be given to whether the ex-officio member of the team – the Chairman of the Board – may need to recluse himself from having to endorse any proposals given that the recommendations will be submitted to the Board of which he is a member). 
(
Prior to the first face-to-face meeting (but also through the process), team members should be encouraged to circulate their views on the various issues that need to be discussed.   Once an issue has benefited from a first "tour" between members to gauge the level of interest and/or consensus, a volunteer can be sought to take responsibility for developing the exchange of views with a view to developing a recommendation.   (It is important that developing recommendations remains the key operational objective since this is the main output expected of the review team in the AoC).   Email exchanges are also useful for ensuring views are recorded fully and to ensure transparency between team members on their exchanges. 
(
Physical meetings will be very important.   Given the logistical difficulties in getting all members together (travel time, costs) such meetings, when they do take place, should be for at least 2-3 days.    If the first meeting is in Marina del Rey to allow ICANN staff to make presentations to the team, only one day should be used for such purposes, with another 1- 1.5 days being available for team exchanges. 
(
Private meetings between team members will be very important if members are to be able to have frank and honest exchanges, and if members are to have the freedom to change their mind in the face of arguments made by others.   Only having public meetings would risk limiting the possibilities for team members to engage in frank discussions.   Members should also decide which sessions should be held under "Chatham House Rules"
 – it will not be helpful to building confidence and trust between team members if all discussions are subsequently widely reported in the community.   (The ICANN Board for example, and many ICANN SOs and ACs, also have some meetings in public and some in private to allow for open discussions).
(
Participation: members could be assisted when necessary (e.g. for translation purposes) although the emphasis must remain on direct interaction between the named members.   Assistants should not intervene themselves, nor should they be able to substitute for a member who is unable to participate.   Remote participation possibilities should be provided in cases where a member is unable to travel. 
(
To the greatest extent possible, the team members should seek to execute the above tasks between themselves, only taking advantage of staff support from ICANN on an ad hoc basis when necessary.   This will minimise the burden on ICANN staff and ensure the perception of the independence of the review team. 
(
External experts: none have been appointed to date.   Given the short window available to team members, care needs to be given to avoiding spending too much time on additional procedures to access expert advice when it is required.   In order for the team to maintain independence, it may also be necessary to avoid asking ICANN to identify an expert for any particular subject. 
(
Indicators: the ICANN staff paper on methodology highlighted how complex and onerous the collection of such indicators is likely to be.   Moreover, the team members are not going to be in a position to collect any significant data themselves and instructing an external consultant on such a task is likely to be very resource intensive (drafting terms of reference etc).    It is also arguable that the concepts of "accountability" and "transparency" do not lend themselves easily to quantitative analysis.   Merely counting the number of documents ICANN has produced on any key subject for example is unlikely to be illuminating.   A more logical approach would be to listen to concerns expressed by stakeholders and then for the team to determine to what extent such concerns are legitimate and how they might be addressed (i.e. by making a recommendation).   Such an approach would not seem to require access to detailed "indicators" or other quantitative or qualitative methodologies for analytical purposes.   Moreover, that data which is already available can be provided to the team by the ICANN staff in their presentation materials.

2.4
Follow up ?
(
The AOC states that ICANN shall "organise a review …..no less frequently than every three years".   The review team may therefore wish to include among its recommendations an indication of when the next review should take place.   Should, for example, the current team be reconvened one year later to review progress on the implementation of its recommendations? 
� 	The GAC's operating principles offer a precedent in this respect: principle 47: "The GAC shall work to achieve consensus; however, where consensus is not possible, the Chair shall convey the full range of view expressed by Members to the ICANN Board".


� 	"When a meeting, or part thereof, is held under the Chatham House Rule, participants are free to use the information received, but neither the identity nor the affiliation of the speaker(s), nor that of any other participant, may be revealed". This rule was developed by the UK "Royal Institute of International Affairs" (whose home is at Chatham House in London) "with the aim of providing anonymity to speakers and to encourage openness and the sharing of information. It is now used throughout the world as an aid to free discussion. Meetings do not have to take place at Chatham House, or be organized by Chatham House, to be held under the Rule". 


See � HYPERLINK "http://www.chathamhouse.org.uk/about/chathamhouserule/" ��http://www.chathamhouse.org.uk/about/chathamhouserule/� for more information. 
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