Accountability and Transparency Review Team:

Terms of Reference and Methodology
1. Background.

The Affirmation of Commitments signed on September 30th 2009 between ICANN and the US Department of Commerce (the “AoC”) contains specific provisions for periodic review of four key ICANN objectives, including “ensuring accountability, transparency, and the interests of global internet users.”  Under the AoC (¶ 9.1), ICANN has committed to: “maintain and improve robust mechanisms for public input, accountability, and transparency so as to ensure that the outcomes of its decision-making will reflect the public interest and be accountable to all stakeholders by: 

a. continually assessing and improving ICANN Board of Directors (Board) governance which shall include an ongoing evaluation of Board performance, the Board selection process, the extent to which Board composition meets ICANN's present and future needs, and the consideration of an appeal mechanism for Board decisions; 

b. assessing the role and effectiveness of the GAC and its interaction with the Board and making recommendations for improvement to ensure effective consideration by ICANN of GAC input on the public policy aspects of the technical coordination of the DNS; 

c. continually assessing and improving the processes by which ICANN receives public input (including adequate explanation of decisions taken and the rationale thereof); 

d. continually assessing the extent to which ICANN's decisions are embraced, supported and accepted by the public and the Internet community; and 

e. assessing the policy development process to facilitate enhanced cross community deliberations, and effective and timely policy development.” 

The AoC calls for a review of ICANN’s progress on the above commitments no less frequently than every three years, with the first such review to be completed no later than December 31, 2010. The first accountability and transparency review team (the “RT”) has been assembled in accordance with the requirements of the AoC.  This sets forth the terms of reference and the methodology that the RT will use to carry out its duties under the AoC to “consider the extent to which the assessments and actions undertaken by ICANN have been successful in ensuring that ICANN is acting transparently, is accountable for its decision-making, and acts in the public interest.   The goal of the RT is to balance internal and external stakeholder equities by providing a rigorous, objective assessment process for measuring progress and outcomes; deliver transparent, defensible results that enhance credibility of overall ICANN assessments, and establish a foundation from which ICANN can logically map, align, and champion future programs and initiatives

2. Definitions

The RT felt it is necessary to adopt a working definition for each of the terms 'Accountability', 'Transparency' and 'Public Interest' to help define the scope of work and ensure a common understanding of the terms among all participants of the process.  Hence, only for the scope of the RT work, the RT agreed on the following definitions:  [NOTE – FOR DISCUSSION PURPOSES ONLY.  THESE ARE NOT OUR RECOMMENDATIONS RE DEFINITIONS, JUST AN EFFORT TO KICK OFF DISCUSSION]

a. Accountability  The GAP framework unpacks accountability into four dimensions: transparency, participation, evaluation, and complaint and response mechanisms. These enable an organization to give an account to, take account of, and be held to account by, stakeholders; and are a reflection of an organization’s proactive or reactive approach to accountability. To be accountable, an organization needs to integrate all dimensions into its policies, procedures and practice, at all levels and stages of decision-making and implementation, in relation to key stakeholders.  [Provided for discussion purposes only, derived from the work of the One World Trust Global Accountability Project.]  
b. Transparency.  The provision of accessible and timely information to stakeholders and the opening up of organizational procedures, structures and processes to their assessment. Transparency refers to an organization’s openness about its activities: the extent to which it provides information on what it is doing, where and how this takes place, and how it is performing. This constitutes basic information necessary for stakeholders to monitor an organization’s activities. It enables stakeholders to identify if an organization is operating inside the law, whether it is conforming to relevant standards, and how its performance relates to targets. In turn, this enables stakeholders to make informed decisions and choices about the organization. Transparency not only refers to the organization giving an account to stakeholders, it also encompasses responding to their requests for information. It is about providing stakeholders with the information they need in order to engage in the decisions that affect them. Transparency is not a one-way flow of information, but an ongoing dialogue between organization and stakeholders over information provision. (Monica Blagescu, Lucy de Las Casas and Robert Lloyd:  Pathways to Accountability.  A short guide to the One World Trust Global Accountability Project [Provided for discussion purposes only, derived from the work of the One World Trust Global Accountability Project.]  
c. Public Interest.  The concept of the ‘public interest’ has been described asreferring to considerations affecting the good order and functioning of the community and government affairs, for the well-being of citizens. The expression ‘for the common good’ is also used.  What is in the ‘public interest’ is incapable of precise definition as there is no single and immutable public interest. In some ways it is easier to make general statements about what is not in the public interest than what is in the public interest.   For example it can be said that the public interest is distinguishable from a private interest because it extends beyond the interests of an individual (or possibly even a group of individuals) to the interests of the community as a whole, or at least a particular group, sector or geographical division of the community.   However, even such a statement must be qualified because there are some circumstances where an individual’s private interests — in privacy and procedural fairness, for example — are regarded as being in the public interest.  http://www.ombo.nsw.gov.au/publication/PDF/factsheets/FS_PublicSector_16_Public_Interest.pdf
3. ICANN Framework

What ICANN is necessarily affects the ways in which and the parties to whom ICANN must be accountable.  IGOs, foundations, publicly traded commercial enterprises, and other “legal persons” each have different requirements in this regard.  While the RT is cognizant that ICANN is, as a legal matter, a California not-for-profit corporation, the RT felt it was necessary and valuable to articulate its conception of ICANN as an entity/institution.  [MORE – or workstream assignment]
4. Work Methodology

In general, information about the work of the RT shall be made publicly available via an RT website as promptly as possible.  
a. The RT will operate with maximum transparency as a general matter. 

i. Teleconferences shall be recorded, subject to the right of a member of the RT to take the discussion “off the record.”  Face to face meetings of the RT shall be streamed, to the extent practicable and again subject to the right of a member of the RT to take the discussion “off the record.”  With respect to teleconferences and/or face to face meetings, however, the record shall, however, reflect the fact that a discussion was taken “off the record” as well as the underlying considerations that motivated such action.  [Does this mean no recording, or just no recording/transcript posted?]  
ii. The RT will endeavor to post “summary minutes’” within [x] days of any telephonic or face to face meeting; (b) detailed minutes within [y] days of any telephonic or face to face meeting; and (c) streaming video and/or audio recordings within [z] days of any such meeting, subject to the limitations and requirements described in subsection (i)above.
iii. The RT will maintain a public website, on which it will post: (i) minutes, correspondence, meeting agendas, background materials provided by ICANN, members of the RT, or any third party; (ii) audio recordings and/or streaming video; (iii) the affirmations and/or disclosures of members of the RT under the RT’s conflict of interest policy; (iv) input (whether from the general public, from ICANN stakeholders, from ICANN staff or Board members, governments, supporting organizations and advisory committees, etc.   As a general rule, all such materials should be made publicly available on the RT website within [x days/hours] of [what is the publication triggering event?].
iv. Email communications among members of the RT shall be archived via the AT-review email list [and? Posted, preserved?]

b. ICANN Staff Input: The RT will meet with ICANN staff in Marina del Rey in May, and subsequently as needed in the view of the RT, to discuss staff’s views on ICANN’s implementation with respect to AoC transparency and accountability goals.  The goal of this initial exchange is to establish a dialogue with ICANN staff regarding work on accountability and transparency, and to gather preliminary staff views on “next steps” in furtherance of the AoC goals.  Following this initial exchange, staff may be asked to provide their answers and/or additional information to the RT in writing.  Whether or not the RT requests written follow up, ICANN staff my provide written responses to any questions posed by the RT, and/or in connection with issues that the RT did not raise but which, in the estimation of staff, are relevant to the work of the RT.  The RT has submitted an initial list of questions for the ICANN staff, which [are?  Will be?] posted on the RT website. Further questions may be added later and will be posted on the same website  

c. Community/Stakeholders/Public: The RT will issue a call for public comments regarding ICANN’s current practices and procedures, and proposed changes to those practices and procedures, on or before [15 May 2010], with an initial deadline of [15 June 2010].  The RT will review this input in its face to face meeting this public input in their meeting in Brussels in late June.  In addition, the RT will meet in a public forum with members of the ICANN community in Brussels on [TBD] to provide a progress report, to request further input from the community based on the public comments, and to solicit additional community comments.  Further calls for public comments may be announced later during the process as necessary.

d. SOs/ACs: Each ICANN Supporting Organization and Advisory committee is invited to submit its own set of recommendations and/or observations through its representative(s) on the review team.   [Can we schedule meetings with the SOs and ACs in Brussels, including the GAC?]

e. Board Input:  The RT will meet with members of the ICANN Board of Directors [on [    September 2010] on the margins of the IGF meeting in Vilnius, Lithuania.][on June 20, 2010, on the margins of the ICANN meeting in Brussels.]  The RT will provide a list of discussion topics for this meeting with the Board.  

f. Management Review: The RT will issue a request for proposals to engage a management consulting firm to assist the RT.  In particular, the management consulting/audit team will be asked to assist the RT in gathering data and developing answers to the following questions:

i. Do ICANN’s decision making processes adequately address its multiplicity of roles in the DNS ecosystem?  

ii. Is ICANN’s decision making consistently guided by public interest principles?  How is this measured?  

iii. In addition to ICANN’s obligations to fulfill its obligations to contracted parties, what other factors compete with “public interest” in decision making?  Do ICANN processes adequately address tensions between legitimate public policy concerns and the needs of commercial stakeholders (both contracted parties and others)?

iv. Are decision rights distributed correctly within the multi-stakeholder model to achieve mission goals?  

v. As a global institution, has ICANN designed and implemented effective processes to meet the needs of its global community as well as individual stakeholders that may be affected by its decisions?  

vi. In particular, does ICANN have appropriate standards in place to resolve potential disagreement among stakeholder groups about public policy/individual autonomy values?  Could other approaches or models be more effective in serving existing constituents while expanding reach?  

vii. Does ICANN’s current structure and operating model support its role as technical coordinator of the Domain Name System? 

viii. Are there mechanisms that ICANN should implement to ensure that its decision making processes are faithful to policy development process outcomes?

ix. Has ICANN identified appropriate peers to benchmark?  Does ICANN understand its competitive environment?  What indicators suggest the ability to adapt to change?  
5. Work of Review Team

a. Decision-making within the RT

i. Under the AoC, the RT is to make recommendations regarding ICANN’s accountability and transparency processes in services of the public interest, to be provided “to the Board and posted for public comment." The RT will seek, but will not require, consensus with respect to such recommendations.  To the extent that the RT is unable to achieve consensus with respect to any such recommendations, its reports and recommendations with reflect the variety and nature of the RT member’s views.  Any conflicts of interest that may affect the views of an RT member will be disclosed and addressed in accordance with the conflict of interest policy discussed below.

b. Meetings

i. Meetings:  The RT will meet in person in (a) Marina del Rey on 5-6 May, 2010; in Brussels on [    June 2010]; in Vilnius on the margins of the IGF meeting on [   September, 2010]; in [TBD] on [  November, 2010]; and in Cartagena, Columbia on [     December, 2010].  In between these face to face meetings, the RT and/or working groups of the RT shall conduct telephonic meetings as necessary.  All such meetings shall be publicly noticed on the RT website as far in advance as possible, and agendas for each such meeting will be published no fewer than [x] days in advance.
ii. Physical meetings are critical, but costly.  Under the circumstances, the number of physical meetings will be limited (5 contemplated).  To deal with logistics and costs, such meetings should be structured to permit the RT to conduct as much business as can be conducted, in the most efficient manner possible.     

iii. Members of the RT are, as a general matter, free to report back to their constituencies and others with respect to the work of the RT.

iv. While the RT will strive to conduct its business ‘on the record’ to the maximum extent possible, members must be able to have frank and honest exchanges among themselves, and the RT must be able to have frank and honest exchanges with stakeholders and stakeholder groups.  Moreover, individual members and the RT as a whole must operate in an environment that supports open and candid exchanges, and that welcomes re-evaluation and repositioning in the face of arguments made by others.   

v. Accordingly, the RT will retain the authority to determine that an interaction will be held under "Chatham House Rules."
 Where Chatham House Rules are invoked, members are expected to refrain from public reporting for the specified period.  Whenever the Chatham House Rules are invoked, however, the record will reflect that as well as the general nature of the issue discussed under such rules.  [anything about whether this will be temporary, whether recording will continue but not be made public, etc.?]

vi. Members of the RT are volunteers, and each will assume a fair share of the work of the team.  Where appropriate, and with the consensus of the RT, ICANN staff will be used to provide administrative support services related to travel, meeting logistics, and technology.  To preserve the independence and integrity of the RT, however, ICANN staff will not be asked to perform substantive tasks (i.e., report drafting, minute taking, etc.) with respect to the work of the RT.

vii. The Chair and Vice Chair of the RT shall propose an approach to providing appropriate support to the RT efforts on or before [ ?? date]  

c. Participation

i. Members could be assisted when necessary (e.g. for translation purposes) although the emphasis must remain on direct interaction between the named members.   Assistants should not intervene themselves, nor should they be able to substitute for a member who is unable to participate.  This applies to conference calls as well as face-to-face meetings.  Remote participation possibilities should be provided in cases where a member is unable to attend a face-to-face meeting. 

ii. The Chair and Vice Chair of the working group will coordinate the work of the RT, but will serve as full participants in the substantive deliberations of the RT and in the development of the RT’s deliverables.  All members of the RT will have equivalent voting rights.
iii. External experts: TBD 

d. Tools /Means of Communications

i. A few suggestions were made by <CLO> wave, Google docs, adobe, etc.  …., are we going to use any specific tools other than the email, should they be reported???

e. Indicators

i. Identification of reliable indicators of progress with respect to accountability and transparency is likely to be complex.  Merely counting the number of documents ICANN has produced on any key subject for example is unlikely to be illuminating.   A more logical approach would be to have the RT listen to concerns expressed by stakeholders and then determine to what extent such concerns are legitimate and how they might be addressed (i.e. by making a recommendation).   Such an approach would not seem to require access to detailed "indicators" or other quantitative or qualitative methodologies for analytical purposes.   Moreover, that data which is already available can be provided to the team by the ICANN staff in their presentation materials.

ii. Criteria or factors that we'll be looking at when evaluating 'Accountability', 'Transparency' & 'Public Interest' ??? 

6. Deliverables

a. Final Recommendations to ICANN

i. The RT will endeavor to post draft recommendations in October, in order to solicit public comment in advance of its November meeting. Recommendations should be clear, concise, and concrete.  

ii. The goal of those recommendations should be to build greater trust among members of the ICANN community, to establish an open, candid debate on enhanced accountability (which is necessarily an ongoing process) and to build a partnership that includes the ICANN staff, Board, and stakeholder community commitment to working as a team to improve the organization.  

iii. The team will need to demonstrate the rationale it has employed for any individual recommendation but focusing on recommendations (which should be no more than 2-3 pages in length) rather than on a lengthy report of proceedings. 

iv. Prior to the first face-to-face meeting (but also through the process), team members should be encouraged to circulate their views on the various issues that need to be discussed.   Once an issue has benefited from a first "tour" between members to gauge the level of interest and/or consensus, a volunteer can be sought to take responsibility for developing the exchange of views with a view to developing a recommendation.   Ad-hoc Work Teams (WT's) may be formed to most effectively get initial drafting of recommendations done. 

b. Recommendations to next Review Panel(s) ???

i. <Fabio> The AOC states that ICANN shall "organize a review …..no less frequently than every three years".   The review team may therefore wish to include among its recommendations an indication of when the next review should take place.   Should, for example, the current team be reconvened one year later to review progress on the implementation of its recommendations? 

ii. <Larry> The Affirmation of Commitments envisions this team completing its work by December 31, 2010 and it being the job of the next Accountability and Transparency review team in 2013 to perform an assessment of the implementation of all the different review team's recommendations.

7. The RT has adopted the following conflict of interest policy [TBD]

8. Timeline

a. May 5-6 - Meeting in Marina del Rey:

i. Receive ICANN staff input on questions provided by the review team There can be additional input from the staff as needed;
ii. Engage in an initial discussion of a statement of work for the management review and of the proposed questions for public comment.
b. Intervening period:

i. Evaluation of staff input

ii. Statement of work finalized and issued 

iii. Discussion of possible questions for public comment

c. June 15 – Deadline for Public Comments:

i. Call for public comments and proposed changes to ICANN's current practices and procedures with an initial deadline of, say, middle of June.   

d. June 18-19 – ICANN Meeting in Brussels:

i. <Fabio> The review team can then review this public input in their meeting in Brussels in late June. <Larry> Finalize questions for the public comment process

ii. SOs/ACs inputs could be discussed by the relevant bodies at the Brussels meeting and submitted to the review team shortly thereafter.

iii. Invite potential consulting firms to present to the group and award contract.

iv. Present an update (including official announcement of public comment process) during ICANN meeting week.

e. Intervening period:

i. Begin review of public comments received and management review by independent consultant underway.

f. September - (Meeting location TBD/ Vilnius on margins of IGF):

i. Conduct an initial evaluation of public comments and receive the results of consultant work. 
ii. Meet with members of the ICANN Board 
iii. The drafting of recommendations by the team could then start in August/September with a view to posting draft proposals in October. 

g. Intervening period

i. Continued evaluation and begin identifying areas for recommendations.

ii. Posting of draft proposals in October.

h. November (Meeting location TBD):

i. Further discussion of record and begin drafting recommendations.

i. Intervening period

i. Drafting of recommendations

j. December 5-10  – ICANN Meeting in Cartagena, Colombia:

i. In conjunction with the December ICANN meeting in Latin America, finalization of recommendations and perhaps present to ICANN stakeholders during the regular meeting.

ii. December 31st deadline for submitting final Recommendations to ICANN board.

 [Open questions to this approach include:

·  how frequently should the group meet via teleconference during the intervening periods; 

· how long to leave the public comment process open; and, 

· how many total face to face meetings are needed (is the five suggested here too many or too few?) and their location (should there be some sort of regional rotation?).]

� 	"When a meeting, or part thereof, is held under the Chatham House Rule, participants are free to use the information received, but neither the identity nor the affiliation of the speaker(s), nor that of any other participant, may be revealed". This rule was developed by the UK "Royal Institute of International Affairs" (whose home is at Chatham House in London) "with the aim of providing anonymity to speakers and to encourage openness and the sharing of information. It is now used throughout the world as an aid to free discussion. Meetings do not have to take place at Chatham House, or be organized by Chatham House, to be held under the Rule". 


See � HYPERLINK "http://www.chathamhouse.org.uk/about/chathamhouserule/" ��http://www.chathamhouse.org.uk/about/chathamhouserule/� for more information. 
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