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The private discussion of the Accountability and Transparency Review Team is structured in two parts: 1) a Q&A session with ICANN staff; 2) an internal debate in presence of RT Members only.

1) Q&A Session with ICANN staff: Denise Michel (A&T advisor to the CEO) – Doug Brent (COO) and John Jeffrey (General Counsel and Secretary)

Staff asked to identify areas of A&T deficiencies within ICANN and to provide suggestions on possible improvements.
Having received a sound background on organization’s review, the RT enquires about current measurement of the organization’s progress in A&T. 
What does the staff view as its key tasks with respect to A&T, and how is responsibility for those tasks allocated?

- One process consists of setting goals. Very concrete step lies within a staff member position responsible for participation and engagement (Nick Ashton-Hart) of ICANN; this position entails:

· accessibility of information;

· how to solicit input in simple ways so as ensure more feedback from community.

Less concrete step: how to write clearer documents.

ICANN also has a very clear system for setting staff abilities namely very specific goals: for instance, the policy development support is to provide appropriate support. These specific/smart measurements goals rather focus on quality than quantity (DNSSEC delivers goals for IANA).
Moreover every staff has very specific performance measurement with relevant key objectives and challenges of what deliverables might be. This approach has migrated to different community groups as well. Community is also starting to be more focused on objectives, for instance GNSO prioritization. Enhancing system that could be even better.

RT enquires whether staff members has in its performance goals to make sure that decisions of ICANN are accepted by the community.

ICANN has a new sort of initiative which is public response. By analogy, when Internet was born, common conception that needed a champion to accept this mission. However no leading idea that public community A&T was essential and that matching metrics were fundamental. Nonetheless this view has completely shifted to the need for an A&T resonance and public acceptance of decisions. 
Moreover staff is submitted to individual performance (trimester goals and yearly evaluation) so as to determine whether they are oriented toward community needs.

CEO mentioned a bottom-up approach. What was done to train staff on the Affirmation of Commitments?  What commitments/changes were made as a result of the training?  How do you assess the results to date? Were specific provisions of the AoC reviewed? Was it disseminated and was its level of comprehensiveness tested?

Group discussions were initiated among each team so as to assess ICANN’s current activities and provide training of AoC with a view to internalizing the process. These were not fully delegated, leadership involved (executive). 

How are A&T issues considered in strategic planning and budgeting?

-ICANN engages community in finance planning, an initiative that organizations would never do. Community also analyzes implementation work (running IANA function).

Other than the ICANN Bylaws and Articles of Incorporation, what documents and processes does staff consider in connection with A&T?  What role do previous committee reports, Board guidelines, or external reviews play?  Are there internal policies or procedures in place for ensuring that A&T issues are considered at appropriate junctures?  

Mindset has really shifted since JPA, papers to be submitted to Board now go through stakeholder comment. This has induced a whole new level of management. 
The combination of new management and Affirmation has encouraged executives and Board to change their posting rules and to release their documents as much as possible unless particular reason (legal implications, private information) prevents them from disclosing. There is a general awareness to make information as public as possible and the ongoing structure reviews have integrated it into their activities. The public comment analysis has also evolved since the AoC was published.
RT request to obtain a specific catalog of these changes as would be interesting to be able to enumerate them since embodies material to be evaluated.
AoC is also to assess the roles of GAC – what are the specific mechanisms to perform this? (metrics, continuous review process…) 

ICANN holds a complex inventory of activities that track AoC. Staff is also working through a series of ideas that relate to the A&T. Intention to bring sharper view on metrics that could keep progress going.
Staff asked how ICANN measures its commitments in these areas as it is a process that is in motion.

As part of its post AoC participation and engagement, ICANN has a very specific work plan. Manual basis are reviewed and can be catalogued.
RT raises interest in defining evolving status of key activities and in obtaining staff feedback on this. Also expects information regarding assessment and progress to be embedded in written response. The AoC is a discrete document and delivers a roadmap that the RT must follow. Marching orders come from the terms of reference provided by the AoC which reflect the Department of Commerce. Signature of the AoC was a significant milestone and ICANN is substantially different now. It would be interesting to obtain a highlight of the structural momentum on that particular motion. There is consensus that most recent JPA was a specific and meaningful undertaking – this can be informative (divergences etc). ICANN has an ongoing commitment to evaluation and overarching criteria of public interest. Retrospective analysis of A&T mechanisms should be performed.

-Public interest has featured in analysis paper and represents a topic of internal evaluation processes. In terms of public outreach, the discussion of WHOis embodies a key concept – independent evaluation of WHOis to be undertaken. Series of examples of how public interest is represented in new gTLDs.
How is Board performance measured, and what steps are being taken to improve Board performance?  Are there specific ways in which Board performance could be supported?

The Board Governance Committee is institutionally set up, under the Charter, to perform an assessment of the Board. Also, not only does the Chair evaluate the Board’s actions but Board Members also self-assess their performance as well.  An online tool also provided the community with the opportunity to give feedback on work of the Board – the survey is currently being further analyzed which explains why results have not been published yet.

The Board is offered significant support from staff member (Diane Schroeder) and also from the Committees which go along with numerous structures designed to help these Committees function. Moreover a study program has also been implemented for Board members when educational gaps have been acknowledged. 
What factors are being considered to ensure that the Board composition meets ICANN's present and future needs?  Are they effective? Given the changed nature of directors and greater commitment, is salary considered for Board members?
A CoI policy regulates composition in this sense and close attention is paid to it. The Board Governance Committee recognizes how the Board is structured (popularity context). The NomCom ensures that the gender and geography balance is kept. After thorough analysis of their composition and abilities, the Board also provides the NomCom with sense of required skills. Hence, there is a controlled framework as regards composition and efficiency of the Board.
The independent reviewers who conducted the Board review recommended compensation of Board Members. This issue was also analyzed by lawyers. Although this is not a common practice, this discussion is being submitted to a public comment period and will be discussed during the Brussels meeting. Active follow on.

How does staff interact with the Board, and has that changed over time?  How many staff members are interacting with the Board as support? What additional steps are /can be taken in this regard to enhance accountability and transparency?

The staff-Board interaction has changed over time. Used to have equal ratio (one to one) staff-Board members (also a Board secretary) in opposition to today where staff has grown over a hundred and where mechanisms and clearer lines have been established. Any Board member could ask any staff to perform a task. Processes have also been much more regulated: Chairman speaks to CEO. Material papers have also changed: a lot more background paper is provided and is transmitted to staff in packages. Overall, 50 staff members interact with Board and 5 to 10 attend board meetings, workshops, retreats. Board Committees also help present information and has strategic priority while staff, as a standard rule, has strong connections with Board.
What are the existing mechanisms for reviewing Board decisions and assess the effectiveness of these current mechanisms as applied?

Board resolutions are reviewed, mapped and tracked so as to see whether there is funding. New measure to present discussion on how the Board is going to make its decision: meaningful way to introduce it is being tested. ICANN hopes to obtain feedback on whether this is the right process and if it could be used in the future.
Paragraph 9.1 of the AoC calls for review of six specific areas relating to A&T: Board governance; appeals from Board decisions; the role and effectiveness of the GAC; public input; public and ICANN community support of ICANN decisions; and the Policy Development Process. Under paragraph 9.1 of the AoC, decisions must be accepted by the public community. These processes involve appeal procedures and thus problems. Finalities could be reached sooner.  
Three main mechanisms fit into this framework namely:

· the Ombudsman who resolves community member disputes that question a Board decision. In last two year only one request was submitted; should be looked at in terms of values. Reconsideration request crossed time request;

· Bylaws changes is an example of good process but low barrier entries;

· the independent review process which identifies significant problems and has cost implications (judges etc).
The Board also endeavors to keep number of pages limited so as to encourage reading of its resolutions etc.
Is staff comfortable with the separation from this process (public acceptance)? The specific issue of the standard for review does relate to overall ability for lawsuits. There is a number of issues on how could be enhanced. How was the mechanism set up and how could it potentially harm ICANN?
The review mechanisms used to be inadequate. Hence they put through a review process as there was a reason for agreement. The strategic committee submitted a couple of resolutions in Sydney in favor of a review corporation mechanism. This decision cannot be reconsidered which implies that there should be some kind of other mechanism. As ICANN has a very intelligent group of multistakeholders, it would be an extremely difficult process to have a group of legal experts try and make recommendations on pure mechanisms.

In order to improve acceptance of decisions, need to create a situation where reconsideration would not be satisfactory for community. People need third body – what are possibilities with ombudsman – would it be possible to strengthen the ombudsman?
Many of the parties utilized are not familiar with the ombudsman system (outreach). If he were granted more authority, could run in conflict as Board decisions are paramount in this sort of structure.
ICANN is a not for profit organization under Californian law. Given the imperfections of the current review system, to what extent is a credible review mechanism possible and is there a problem in the arrangements surrounding that?
There is certainly an issue: in consideration of ICANN’s contractual nature, the Court system could order the Board to take actions. The Board of a corporation embodies a difficulty as weight of all those factors force to position of conflict. To add an entity that would make decisions for Board is not judicial and would be a complication.
1998 is the starting point and is quite a complex problem for independent review group; hence the need for good experts. 

The RT acknowledges the suggestion to look back at performed work and to see how the situation has evolved since. 
External lawyers looked at that review last June and it was posted for public comments. However the proposal in favor of bylaws changes received negative comments. No action was taken as a result.
There seems to be a contradiction between legal issues and the optic of review processes. The review can overturn decision (accountability problem) and might interpret whatever decision might be coming up as elaborated game.

Optics of review mechanism formation are important especially if grievances are not met. 
Questions asked on how to determine community embracement of ICANN actions. Appreciate that reviewing or appealing more decisions is seen as critical – Acceptance is much broader than discussion and is far more complex and challenging: community support needed for every decision on policy development process, concern about ICANN expenditures, accepting actions or needs, running for leadership etc. No public acceptance is much harder that denial.
Quid of the joint Board-GAC WG? No news so far until staff intervention. What is the relationship and role of this WG? Advancement of this WG should be discussed.
Work of this joint WG currently in progress within institutional and constitutional framework. After having been discussed in Nairobi, now intention to conclude before the Brussels meeting and a three-hour session has been scheduled so as to endorse this. 
There is a complete separation from this WG and that committee. 

There should be timeliness and availability for this RT to access the work of this WG: inreach marketing exercise rather than outreach. Point to be added to Thursday, May 6th discussion. What are the Staff observations about the role and effectiveness of the GAC and its interaction with the Board?  

Staff has the least to say as the real participants in this discussion are the Board and the GAC. Staff as responsive as possible as GAC Chair will frequently call on staff to present particular projects at meetings. Plus, informal feedback in opposition to formal feedback. GAC is advisor to the Board.
Even if advisory committee, it seems hard to accept for the RT that staff does not have interest as it needs to take GAC advice into account and especially since GAC has a prime relationship with the Board. How does staff communicate with the GAC when it seeks advice from the GAC regarding public policy?  

There are different levels of interaction with and representation from the staff: discussing with staff why proposes this, attempt to explain concerns and make sure that they are incorporated in text. Contradiction between bylaws contribution and reality is slightly different as they interact differently (public policy perspectives, policy development processes…). GAC advises the Board according to Bylaws but not only - should reconsider this.
The question regarding what constitutes policy or GAC advice is very complex but thanks to the current review of the joint Board-GAC WG, this should reveal pieces of information and input on the matter.
Ranges of interactions: staff regularly briefs the GAC as a body and individuals as requested. The GAC also has formal liaisons interactions with staff.
This specific question is already being investigated by the joint WG and one should hope for concrete answers and input by Brussels meeting. One first needs to identify whether everything that comes out of GAC should be seen as advice or not. 
Advice from the GAC has to be followed unless no reconcilement.
Overarching lack of information on GAC-Board relationship, on response to staff and inhibiting political sensitivity. Is the GAC a supporting organization in terms of policy development?
SOs provide input in their ongoing policy development. Change has happened in last 3 to 4 years
The way SOs operate has changed on very important fronts. The fast track ccTLDs and IDN brought them together in understanding foundation and sharing information as earlier as possible in process. Suggestion to use metrics and to understand the way instruments are installed for these accountable and known processes. 
Does staff have any other discreet role?

It is certainly the case in articulated positions. New gTLDs protection was sent to Board and adopted by resolution. The GAC worked very closely with staff so as to find a solution for protection of names on country level. There is a matching limit of formal advice that suits both sides.
Since 98 no GAC advice has been disagreed with. What are ICANN’s public input deficiencies?
ICANN has a plan for improvement in specific areas in response to the Affirmation of Commitments, namely its aim is to focus on accessibility of information for those who are not experts as resistance from people who are not insiders is to be expected. To satisfy time and process for all this public input is a challenge (relevant translated docs publication dates etc.). 

RT requests examples of occasions where ICANN had to give special consideration to public input received.  For instance does a substantial disagreement with policy entail a need to discuss and reply to letter and to explain why ICANN was disagreeing with this position? How would you react and how have you reacted in past?
ICANN enters new participants in public record of comments. Hence the organization always tries to explain rationale of all decisions in a very transparent way: how the best example could be improved and why dissenting views were not handled. Staff produces summaries and there are sometimes more details or information in some than others. The key point is to make sure that comments are treated equally.
There is a general positive acceptance in favor of notion of choosing team indicators and adopting methodology in an open process. However there is some disagreement about independent experts. The definition of public interest is paramount in this context.
There is also an ongoing decision among staff on efforts that are part of the reviewing process. All include various forms of development metrics and specific proposals and particularly for SOs, which are part of PDP process. Aim is to have a scheduled process of the policies developed by SOs; a problem which is tackled at community level but also general level.

Issue of negativity: due to contested process, will always have losers and winners and winners are going to accept this.
When .info .travel were adopted there was a whole issue of acceptance. To this end used all series of metrics used in compliance so that this very specific policy process could be functional. Staff views are focused on input and high quality decisions. When encountering tough issue, default answer is: how do we improve processes and put metrics on this that indicate acceptance.
ICANN is a regulator so one cannot expect it to be a loser but can expect it to be respected for resolutions and processes. Have to keep in mind that acceptance by regulated and regulator is a process that takes years. Should keep in mind that metrics is not only for decisions but also for processes.

How well does the current policy development process (PDP) facilitate enhanced cross community deliberations and facilitate effective and timely policy development? What issues have hindered cross community deliberations and/or effective and timely policy development?

There are very unique processes and it is important to look at each one individually. An open WG model is being developed and community is expected to submit a new process to the Board that is more of an accommodating cross model/more flexible model that allows them to have a cross collaboration process. ASO and RARs have their own processes at their fundamental level. Board realized that needed a much more collaborative framework with cross-community as saw value in collaborating. Chairs of SO/ACs are also in favor of this change. Substantial need to capture this.

PDP involves everyone in the process.

Next steps would be to develop mechanisms outside of GNSO. If one opposes the quantitative analysis to the participation and the number/volume of comments, one notices that ICANN tends to create a lack of transparency. Moreover decisions tend to go and get made which reduces the amount of acceptance.
Indeed significant problem throughout organization as lack of time (for instance ALAC and increasing workload): many issues occur simultaneously and it is hard to cope at time. However, one of the policy support’s goals lies within the attempt to create methodology mechanism that would prioritize work, staff resources and comments from community and would ensure that enough resources are allocated. They not only focus on operational issues but also on community workload as you may always shift resources and increase numbers of staff (PDP - Bottom up issues). Decisions tend to be prioritization of time. Also significant effort to provide as much information as possible while ensuring that documents can be ‘digested’.
Different levels of information access should be considered as well as different interest: some stakeholders may be interested in where issues stand while others want to go deeper.

June 2010 – June 2011 budget for Affirmation reviews is 475 000 dollars along with other RTs - not been approved yet.
2) Internal Discussion (RT Members only)
From a methodological point of view and within a timely fashion, it is necessary to articulate what kind of institution ICANN is and its obligations as a result of that – no baseline exists to measure this. Second step would then be to determine whether an expertise that would help the RT. Third step would be to start addressing problems. (BB)
Staff recommendations are not made public and opaque quality – board transcripts instead of minutes. The management field is more of a case study and the best way to process would be to take case of failure – template of what not to do. Moreover should be considered the voluminous amount of paper and critical decisions made behind closed doors that are problematic. (WA)
A crucial issue lies within the accountability of the external community. Need to determine to which extent the RT may have an analysis of this trade off and how Board and staff perceive this trade off. Furthermore the acceptability of any regulator should be addressed; it is difficult to imagine who could overrule the Board. (FC)
RT states against the loser-winner approach and believes that staff advice to the Board is very little of anything and that opaqueness constitutes the major problem (BC) (bottom down approach? [WA]). While some believe that the use of a third party to issue documents should be considered, other are not convinced that an outsider would help identify the problem. Very specific questions should be asked so as to resolve the issue efficient. Furthermore an external reviewer might come to question the model itself and would induce cost implications. Even though it is not ideal, one discover by digging deeper that it has been running for 10 years (JK). What would be an alternative? It is argued that the corporation model could be stretched without jeopardizing its essence and that a third party might shed light on interesting suggestions (FC). It would take a few months to find someone and it is thus time for the RT to look at candidatures (LS).

The RT members should also wait for publication of survey on Board – compromise to get copies (PDT).
Regarding expenditures, the RT discussed whether they would accept funds from ICANN as announced by the Call for Applicants announcement. As this is not a Conflict of Interest policy item (FC), the Team decided that Members who do not require financial support for their own expenses incurred during their activities or those who cannot accept for other reasons may refuse on an individual basis.
.
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