In response to the Board subcommittee’s questions concerning the proposed budget, the Accountability and Transparency Review Team (ATRT) had previously discussed the issues of scope (both of the ATRT’s work and its recommendations) as well as the scope of work of the Independent Expert during its face-to-face meeting in Marina del Rey and in subsequent conference calls.  
The subcommittee’s questions are focused on whether the ATRT recommendations are well-founded and will deliver the scope and quality of recommendations required under the AoC.  The scope of work identified by the ATRT is the fruit of documents prepared by ATRT members and of deliberations by the full ATRT.  Careful attention was paid to issues of scope, the amount and depth of the resulting work, the timeline to deliver recommendations subject to public comment and the need for an Independent Expert to assist the ATRT and to bring expertise to the required tasks.  
Answers to the subcommittee’s questions appear below:
The Board members were concerned about the ATRT budget as well as the total cost of other reviews (given the size of the ATRT budget) that are required under the AoC.  The Board members asked if cost reductions were possible particularly with regard to the Independent Expert.  The Board members posed the following questions:

· Is a team of 9 members from the Independent Expert candidate necessary?  Could the number be reduced along with the proposed cost of the Independent Expert’s work?  Perhaps in half?

The size of the team is derived from the scope of work and from Berkman’s response to the RFP.  As noted, paragraph 9.1 addresses 5 distinct areas of review.  In fact, the ATRT requested that Beckman add a person to the originally proposed team to ensure that “corporate governance” expertise and experience could be brought to bear on those aspects of paragraph 9.1.

· It was observed that the unique, individualized expertise of Independent Expert team members was not clear and that they may be redundancies.

The Berkman team proposal calls for faculty researchers, a principal investigator, research director, project manager, research fellows and student researchers.  Each of these functions is important to the scope of work provided and the identified resources appear reasonable given the short time frame for data collection and analysis of the respective case studies.  The ATRT will contact Berkman to determine if any reductions of head count are possible without compromising the quality of the required work.
· It appeared from the ATRT’s early work that it intended to have a “management review” or audit performed by the Independent Expert.  Case studies were added to the scope of the Independent Expert.  Why was that done?  [I provided answers to this question and noted that the case studies recommended came from the ATRT’s interaction with the Community.]

· An interpretation question was asked concerning the scope of paragraph 9.1.  One interpretation is that paragraph 9.1 calls for a review of the “execution of tasks” by ICANN.  The ATRT was asked if the scope of its work for the Independent Expert was consistent with the execution of tasks or if it goes beyond that scope – see the “assessing and improving” and “assessing” iterations of paragraph 9.1 (a)-(e).  
 

· A question was raised with regard to a quote from the ATRT’s Independent Expert RFP:  “the ATRT is not seeking an audit of whether processes and procedures are in place (i.e., a Sarbanes-Oxley audit), but rather a focus on reviewing and assessing the quality of the decision-making as a result of the processes and procedures.”  The Board members asked whether “assessing the quality of decision-making” took the scope of work beyond paragraph 9.1 – if a review of the execution of tasks is the proper orientation of the review.

The following response applies to the 3 preceding questions:

The ATRT discussed a management review that would review not only Board performance issues in 9.1 (a) of the AoC but a review that would cover potentially all the elements of paragraph 9.1.  The nature of the management review was not conceived to be a narrow “audit” which might otherwise only identify whether certain accountability and transparency mechanisms existed and were used by ICANN.  Rather, the management review was conceived to map to the specific areas in paragraph 9.1 with the context of processes used to make decisions as well as the manner in which decisions were taken.   

Case studies provide an opportunity to examine specific examples of Board performance, interactions of the GAC with the Board, public input processes, public embrace of ICANN decisions and PDP processes that can shed light on strengths and weaknesses.  Case studies add specific context to the review and analysis that a narrower audit does not provide.  Case studies provide an overview of processes from beginning to end, including decisions that are taken on the basis of the processes in question.  As such, the ATRT concluded that the Independent Expert could provide useful data to the ATRT by undertaking a management review by focusing on case studies.  Importantly, the ATRT recognized that the selection of recommended case studies would be best solicited from the ICANN Community as opposed to the ATRT members or from ICANN itself.
· Given the limited time frame for the review, the intended scoped and depth of review may prove unwieldy for the ATRT and its resources.  Should the ATRT consider an iterative approach to the review?  Making recommendations about areas that should be subject to further review, analysis and action, if necessary.

The ATRT is acutely aware of the implications of the scope of the work it must undertake in order to produce concrete, constructive and actionable recommendations to the ICANN Board in roughly 5 months from the date of this writing.  The delivery date of a final report from the Independent Expert was extended already by the ATRT.  The Independent Expert has an extremely short time frame to collect and analyze data and make both a mid-term and final report to the ATRT prior to the publication of draft recommendations for Community comment in October.  

The ATRT recognizes that it recommendations will require follow up work by the ICANN Board within 6 months of the recommendations as required by the AoC.  As such, the AoC already contemplates an iterative process.  The ATRT members remain confident at this point that it can make recommendations on the entirety of the elements of paragraph 9.1.  Assuming the budget for the Independent Expert is approved post haste, the ATRM will have the necessary resources to complete its tasks.  At the same time, the ATRT has time to make subsequent decisions concerning the structure and iterative nature of its work by the time of the mid-term report from the Independent Expert.   

