DRAFT FRAMEWORK:  WG4

HYPOTHETICAL – NOT A PROPOSED RECOMMENDATION OF THE ATRT

WORK IN PROGRESS 

1. Statement of Purpose: of the WG and how that relates to the relevant provisions of the AoC

Working Group Four is focused on the last phrase of Section 9.1(a) of the Affirmation of Commitments: “…the consideration of an appeal mechanism for Board decisions;”

2. Factual Statement: 

There are three existing mechanisms for appealing Board decisions.  These are defined in the ICANN Bylaws:

2.1 Reconsideration (Article IV, Section 2): http://www.icann.org/en/general/bylaws.htm#IV
2.2 Independent Review of Board Actions (Article IV, Section 3): http://www.icann.org/en/general/bylaws.htm#IV
2.3 Office of the Ombudsman (Article V): http://www.icann.org/en/general/bylaws.htm#V
Each mechanism has been employed at least once by the ICANN community to appeal Board decisions or actions.  Some are more frequently employed than others.

Previous efforts to review and improve the Board have recommended two new mechanisms: 

2.4 Community Re-Vote: http://www.icann.org/en/general/proposed-bylaw-revision-iv-5-clean-27jul09-en.pdf
2.5 Independent Review Body: http://www.icann.org/en/general/proposed-bylaw-revisions-iv-3-redline-27jul09-en.pdf
At the time of the ATRT, these have not been implemented.
3 Analysis Questions (not exhaustive):

3.1 Each existing mechanism will be evaluated for accessibility, transparency, effectiveness, and interoperability.

3.2 Each proposed mechanism will be evaluated for its status of adoption and implementation, and its compatibility with existing mechanisms.

4 Review Questions: 

4.1 Whether each existing mechanism is “reasonably transparent”

4.1.1 End-to-end Visibility:  The initiation, deliberation, and result of each mechanism is Transparent (passive or active).

4.1.2 Passive Transparency:  Does ICANN publicizes the engagements and proceedings of the mechanism?

4.1.3 Active Transparency: Does ICANN not publish by default, but does so in response to inquiries by persons or organizations within the community?

4.2 Whether each existing mechanism is “reasonably accessible”

4.2.1 Can the mechanism be initiated by an individual, organization, single SO/AC, or all SO/ACs?

4.2.2 Do required resources, such as fees or expertise, prevent access to the mechanism?

4.2.3 Does the mechanism produce results in a reasonable timeframe?

4.3 Whether each existing mechanism is effective in holding the ICANN Board accountable to community stakeholders

4.3.1 Are decisions or other resulting outputs of the mechanism binding?

4.3.2 Is the Board compelled to act, or refrain from acting?

4.4 Are the existing mechanisms mutually exclusive?

4.4.1 Assuming they are not, is there a natural escalation path?

4.4.2 Can a single decision be challenged in all mechanisms concurrently? Can multiple parties merge their appeals?
4.5 Were either of the proposal adopted and incorporated in to ICANN’s Bylaws?

4.6 Is the new proposal compatible with previous mechanisms? 

4.6.1 Does it augment or obsolete those described in the Bylaws prior to 2009?

4.6.2 Which shortcomings, if any, of previous mechanisms does the new proposal address?

5  Decision tree:

6  Analysis Materials:

6.1 ICANN By Laws: http://www.icann.org/en/general/bylaws.htm
6.2 “Improving Institutional Confidence: The Way Forward” Appendices B and C: http://www.icann.org/en/announcements/announcement-2-01jun09-en.htm
6.3 Community Feedback for the AoC/ATRT: http://forum.icann.org/lists/atrt-questions-2010/
6.4 Targeted comments (from 6.3, above) submitted by:

6.4.1 Shawn Gunnerson: http://forum.icann.org/lists/atrt-questions-2010/msg00001.html
6.4.2 ICC: http://forum.icann.org/lists/atrt-questions-2010/msg00004.html
6.4.3 CNNIC: http://forum.icann.org/lists/atrt-questions-2010/msg00005.html
6.4.4 Edward Hasbrouck: http://forum.icann.org/lists/atrt-questions-2010/msg00011.html
6.4.5 Kieren McCarthy: http://forum.icann.org/lists/atrt-questions-2010/msg00012.html
6.4.6 CADNA: http://forum.icann.org/lists/atrt-questions-2010/msg00015.html
6.4.7 IPC: http://forum.icann.org/lists/atrt-questions-2010/msg00019.html
6.4.8 NetChoice: http://forum.icann.org/lists/atrt-questions-2010/msg00020.html
6.4.9 ETNO: http://forum.icann.org/lists/atrt-questions-2010/msg00025.html
6.4.10 AT&T: http://forum.icann.org/lists/atrt-questions-2010/msg00026.html
