Draft FRAMEWORK:  WG4

Hypothetical – Not A Proposed Recommendation of the ATRT

Work In Progress

1. Statement of Purpose:  

Working Group 4 is evaluating one element of Board Governance, specifically undertaking “the consideration of an appeal mechanism for Board decisions;”1
2. Factual Statements:

Relevant Provisions of the Bylaws:

The ICANN Bylaws provide for three mechanisms for appealing Board decisions.  These are described in the bylaws as “creating processes for reconsideration and independent review of ICANN actions and periodic review of ICANN’s structure and procedures, are intended to reinforce the various accountability mechanisms otherwise set forth in these Bylaws, including the transparency provisions of Article III and the Board and other selection mechanisms.”2 The three mechanisms are:

a. Reconsideration:  Reconsideration provides “a process by which any person or entity materially affected by an action of ICANN may request review or reconsideration of that action by the Board.”
3  

b. Independent Review of Board Actions:  The Independent Review of Board Actions (IRB) provides “a separate process for independent third-party review of Board actions alleged by an affected party to be inconsistent with the Articles of Incorporation or Bylaws.”4
c. Office of the Ombudsman:  The bylaws state, “[t]he charter of the Ombudsman shall be to act as a neutral dispute resolution practitioner for those matters for which the provisions of the Reconsideration policy set forth in Section 2 of Article IV or the Independent Review Policy set forth in Section 3 of Article IV have not been invoked.  The principal function of the Ombudsman shall be to provide an independent internal evaluation of complaints by members of the ICANN community who believe that the ICANN staff, Board, or an ICANN constituent body has treated them unfairly.”5

Recent Uses of the Review Mechanisms
Each review mechanisms has been employed at least once by the ICANN community to appeal Board decisions or actions.  Some have been more frequently employed than others.

{Examples from RFI…}

Board Action to review and improve appeal mechanisms:

Previous efforts to review and improve review of Board decisions have recommended two new mechanisms:

a. Community Vote for Re-examination:  A mechanism that would require the Board to re-examine a decision based on a defined Community vote that satisfied specified voting percentages.  The proposal does not speak to “reversal” of a Board decision, on the requirement to re-examine a decision.”6

b. Independent Review Body (IRB):  An Independent Review of Board actions by an Independent Review Body (IRB).  The IRB standing body could require the Board to reconsider an action, give advice to the Board, or could recommend a stay of Board action until the Board reviews and acts upon the opinion of the IRB.7

At the time of the ATRT, these proposed mechanisms have not been implemented.

3. Questions for Review

a. Reconsideration 
i. Would the Reconsideration process be improved if ICANN clarified who has standing to initiate a Reconsideration request?  (The bylaws describe both “materially affected” and “adversely affected” persons and entities.)

ii. Would the Reconsideration process be improved if Reconsideration request were published?

iii. Would the Reconsideration process be improved if ICANN published the deliberations of the Board Governance Committee (BCG)?

iv. Would the Reconsideration process be improved if ICANN published the resulting recommendations of the Board Governance Committee (BCG)?

v. Would the Reconsideration process be improved if the Board Governance Committee (BCG) included non-board members in the review of Reconsideration and formation of Recommendations?

vi. Would the Reconsideration process be improved if the Board Governance Committee (BCG) were required to respond within a defined time frame?

vii. Would the Reconsideration process be improved if the Board Governance Committee (BCG) recommendations were binding on the Board?

viii. Would the Reconsideration process be improved if it were required to be used only before initiating other appeals, or only after other appeals had been exhausted?

b. Independent Review Panel (IRP)

i. Would the IRP process be improved if ICANN clarified who has standing to initiate an IRP request?  (The bylaws describe both “materially affected” and “adversely affected” persons and entities.)

ii. Would the IRP process be improved if IRP petitions were published?

iii. Would the IRP process be improved if ICANN published the deliberations of the Panel?

iv. Would the IRP process be improved if ICANN published the resulting recommendations of the Panel?

v. Would the IRP process be improved if the Panel included non-board members in the review of IRP petitions?

vi. Would the IRP process be improved if the Panel were required to respond within a defined time frame?

vii. Would the IRP process be improved if the Panel’s recommendations were binding on the Board?

viii. Would the IRP process be improved if it were required to be used only before initiating other appeals, or only after other appeals had been exhausted?

c. Ombudsman

i. Would the Ombudsman be improved if ICANN clarified who has standing to initiate an IRP request? 
ii. Would the Ombudsman be improved if Ombudsman cases were published?

iii. Would the Ombudsman be improved if ICANN published the deliberations of the Ombudsman?

iv. Would the Ombudsman be improved if ICANN published the resulting recommendations of the Ombudsman?

v. Would the Ombudsman be improved if the Ombudsman were more independent?

vi. Would the Ombudsman be improved if the Ombudsman were required to respond within a defined time frame?

vii. Would the Ombudsman be improved if the Ombudsman Reports were binding on the Board?

viii. Would the Ombudsman be improved if it were required to be used only before initiating other appeals, or only after other appeals had been exhausted?

d. Proposed Mechanisms

i. Were the proposed mechanisms adopted by ICANN?

ii. Would ICANN appeals mechanisms be improved if these proposed mechanisms were revisited and/or adopted?
e. Overarching Questions

i. Would ICANN Accountability be improved if Board decisions could be reversed or vacated by an independent body?
ii. Would ICANN Accountability be improved if it adopted accountability models similar to those used by other public benefit / non-profit organizations?
iii. Would ICANN Accountability be improved if it clarified its fiduciary responsibilities to existing stakeholders?
4. Decision Tree

5. Analysis Materials
a. Affirmation of Commitments: http://icann.org/en/documents/affirmation-of-commitments-30sep09-en.htm
b. ICANN By Laws: http://www.icann.org/en/general/bylaws.htm
c. “Improving Institutional Confidence: The Way Forward” Appendices B and C: http://www.icann.org/en/announcements/announcement-2-01jun09-en.htm
d. Community Feedback for the AoC/ATRT: http://forum.icann.org/lists/atrt-questions-2010/
e. Targeted comments (from [d], above) submitted by:

i. Shawn Gunnerson: http://forum.icann.org/lists/atrt-questions-2010/msg00001.html
ii. ICC: http://forum.icann.org/lists/atrt-questions-2010/msg00004.html
iii. CNNIC: http://forum.icann.org/lists/atrt-questions-2010/msg00005.html
iv. Edward Hasbrouck: http://forum.icann.org/lists/atrt-questions-2010/msg00011.html
v. Kieren McCarthy: http://forum.icann.org/lists/atrt-questions-2010/msg00012.html
vi. CADNA: http://forum.icann.org/lists/atrt-questions-2010/msg00015.html
vii. IPC: http://forum.icann.org/lists/atrt-questions-2010/msg00019.html
viii. NetChoice: http://forum.icann.org/lists/atrt-questions-2010/msg00020.html
ix. ETNO: http://forum.icann.org/lists/atrt-questions-2010/msg00025.html
x. AT&T: http://forum.icann.org/lists/atrt-questions-2010/msg00026.html
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�Berkman mid-term report does not believe that Reconsideration qualifies as an “Independent” mechanism.  Remove or adjust WG4 scope.


�Berkman mid-term report does not believe that Ombudsman qualifies as an “Independent” mechanism.  Remove or adjust WG4 scope.


�Berkman recommends we clarify the difference.


 


�This was addressed by the Staff RFI.  Requirements to publish are in Sec. 2.7 of Article IV of the Bylaws.  Annual reporting requirements are in Sec. 2.19.


�This was addressed by Staff RFI.  Requirements to publish are in Sec. 2.12 of Article IV of the Bylaws. Annual reporting requirements are in Sec. 2.19.


�Sec 2 of Article IV of the Bylaws stipulates the BCG will field Reconsideration Requests.


�BCG has 30 days to decide whether to review the Request, and 90 days to issue a recommendation.  Per Sec. 2. Article IV of the Bylaws.





�Sec2.18 Article IV of the Bylaws states that the Board shall –NOT- be bound by the recommendations.


�Berkman recommends we clarify the difference.


�This appears to be required in the Bylaws:  Sec 3.13, Article IV.


�Sec3.14 Art IV states that some information (e.g. Trade Secrets) may be kept confidential.


�This appears to be required in the Bylaws:  Sec 3.13, Article IV.


�Sec 3.4, 3.9, and 3.11 of Art. IV of the Bylaws requires that IRP members be independent of ICANN.


�Sec 3, Art. IV of the Bylaws discusses methods to reduce and allocate costs, but does not impose a time frame for decision.





�Sec 3.15, Art IV, states that the Board “shall consider” the IRP declaration at its next meeting.


�The time and expense involved would suggest this is the “last resort” mechanism for appeal.  But only applies when complainant thinks the Bylaws / AOIs have been breached.


�Subject to confidentiality requirements and requests (Sec 3, Art V)


�Subject to confidentiality requirements and requests.


�Sec 4, Art. V states that the Ombudsman shall make reports, subject to confidentiality.


�Sec 1 Art. V stipulates that the Ombudsman is appointed by the Board, and can be dismissed by the Board.  Also noted in Sec 3.1, Sec 3.5, and Sec. 4.1 of the same Article.


�Sec 3.1 Art V states that the review should be “timely”.





�Sec. 3.1 Art V seems to indicate that this mechanism is to be used first, applied to actions which “have not otherwise become the subject of either the Reconsideration or Independent Review Policies.”


�According to Staff RFI, these were not adopted due to negative feedback from the ICANN Community.





