AoC / ATRT Working Group #4

Independent Review of Board Decisions

Findings and Recommendations  (Draft)

Office of the Ombudsman

WG4 finds that the Ombudsman is not an independent mechanism for accountability of the ICANN board.  The budget for the Ombudsman is controlled by ICANN.  Its decisions are not binding.  Furthermore, the nature of Ombudsman cases tends to focus on interactions between the complainant and ICANN Staff and/or other members of the community.

Recommendations:  None.

Reconsideration Request

WG4 finds that this is not an independent mechanism for accountability of the ICANN Board.  The Board Governance Committee (BCG) is the body that reviews and decides Reconsideration Requests, and it is comprised entirely of current members of the ICANN Board.  Its decisions are not binding.

Recommendations:

· Continue to improve transparency:  Requests and outcomes are published on the Reconsideration Request web page, and the BCG issues regular reports to the Board.  More information, including the status of deliberations and the rationale used to form decisions would improve transparency.

· Clarify language that establishes eligibility to invoke the mechanism.  The by-laws describe eligible parties as “materially affected” or “adversely affected.”  Recommend that the by-laws be modified in Article IV, Sec. 2.1 and Sec. 2.2 to strike “materially” and “adversely” and simply describe eligible parties as “affected.” 

· Reconsideration decisions should be binding on the Board.  Decisions of the BCG, which is comprised entirely of Board members, should be binding on the ICANN Board.  The BCG cannot issue alternative decisions through this mechanism, but it should have the authority to vacate or stay the implementation of an existing decision prior to implementation.

Community Re-Vote (Proposed)

WG4 finds that this proposed mechanism had some merit, but was unlikely to be effective as an independent mechanism for accountability.  Because it did not involve members of the ICANN Board, the mechanism is sufficiently independent.  But Community Re-Vote by Supporting Organizations and Advisory Committees (SOs/ACs) requires an extraordinarily high level of consensus in order to be invoked.  

Recommendations:  None.

Independent Review Panel
WG4 finds that the IRP is sufficiently independent.  But questions remain on its effectiveness as a mechanism for accountability, as its decisions and recommendations are not binding on the ICANN Board.  Additionally, the WG4 finds that in the singular instance the IRP was invoked, the time and resource costs incurred make this mechanism inaccessible to a large segment of the community.

Adding to the complexity is ICANN Legal’s stated position that California law prohibits it from delegating decision-making authority to an independent body.  Resolution of this issue is critical to establishing an appeals mechanism that is both biding and independent, and essential to the viability of the ICANN model itself.

Recommendation(s) Options: 

· Accept ICANN’s interpretation of California corporate governance law as applicable to ICANN policy development. No new external appeals mechanisms.  The California and US court system are the final appeals mechanism for ICANN decisions.

· Accept ICANN’s interpretation of California law for corporate governance, but not as applied to ICANN / Internet policy development.  Recommend a new structure within ICANN that replaces the Board as the final approval of policy decisions, since such policy has regulatory weight and force.

· Accept ICANN’s interpretation of California law for corporate governance, but not as applied to ICANN / Internet policy development.  Require all matters brought before the Board to be designated as “governance” or “policy,” with the latter being eligible for appeal by an Independent body or the Board itself.

· Challenge ICANN’s interpretation of California corporate governance law as it applies to ICANN policy development.  {Tentative Recommendation, pending further research}.
· {For all options:} WG4 requests that ICANN provide examples where it has claimed or defended its position with regard to California law.

