ICANN Accountability Transparency Review Team (ATRT)

Working Group 3
	Statement of Purpose.  Working Group 3 is evaluating the processes by which ICANN receives public input (including adequate explanation of decisions taken and the rationale thereof); the extent to which ICANN's decisions are embraced, supported and accepted by the public and the Internet community; the policy development process to facilitate enhanced cross community deliberations and effective and timely policy development.




Factual Statement.  Relevant Provisions of the Bylaws. 
Article III, Section 6 of the ICANN bylaws requires ICANN to provide Notice and Comment “with respect to any policies that are being considered by the Board for adoption that substantially affect the operation of the Internet or third parties, including the imposition of any fees or charges.”
  The bylaws also state that, “[a]s appropriate and to the extent provided in the ICANN budget, ICANN shall facilitate the translation of final published documents into various appropriate languages.”
  Article III also contains provisions calling for the maintenance of a website by ICANN, a Manager of Public Participation, Meeting Notices and Agendas and Minutes and Preliminary Minutes of the meetings of the Board, Supporting Organization and Councils thereof.
   
The GNSO Policy Development Process (PDP) procedures (including Public Comment) are addressed in Annex A of the bylaws.
  The ccNSO Policy Development Process (PDP) procedures (including Public Comment) are addressed in Annex B of the bylaws.

Recent Public Comment Periods and Policy Development Processes
NewTLD round:

DAG versions 1- 4 

 Expression of Interest
Board Action to assess the process by which ICANN receives public input, including adequate explanation of decisions taken and the rationale thereof.

· Board Public Participation Committee – [statement of current work and progress; implementation of any recommendations from reviews of the ACs and SOs already accepted in reports to the Board.]  Implemented requirement of posting documents 15 days prior to ICANN meetings; there is a site regarding Public Participation on the ICANN web site; PPC asks ICANN Staff for 6 month and 12 month draft working plans to prepare for public participation needs; solicits feedback from the ICANN Community concerning the organization of ICANN meetings to propose better, more efficient, more friendly, safer and more conversational meetings; PPC introduced linguistic services and general policy for interpretation; expanded remote participation
· New GNSO Policy Development Process - The PDP Work Team issued an Initial Report on May 31, 2010 with 45 recommendations and have considered questions such as: who has the right to introduce a new issue into the PDP; how much background data should participants have before deciding policy; and, what are the possible outcomes of a PDP?  The Comment period closed on September 30, 2010.  The PDP WT’s objectives are to:  1. establish appropriate operating principles, rules and procedures applicable to a new policy development process; and 2. develop an implementation/transition plan.  The PDP WT Initial Report addresses #1 in part but not #2.  The PDP WT also addressed a number of overarching issues that are present in multiple stages of the policy development process, including timing, translation, development of definitions, voting thresholds and decision-making methodology, were also discussed following the review of the five different stages
· Working Group on Cross Community deliberations
Public Comment to the ATRT on public input, the public and Internet community embrace of ICANN decisions, policy development process and cross community deliberations

“Public comment process is broken for three reasons: 1) sheer volume; 2) several instances when ICANN is going through the motions when decisions have already been decided (EOI, strategic plan, and call for review team applicants); and, 3) comments are often summarized in an incomplete and misleading fashion.    With respect to latter suggest ATRT commission a survey of recent comments by sending to the commenter the staff summary a published and asking whether the commenter believes the summary is fair, accurate and complete.” 
Coalition for Online Accountability

“ICC members are concerned that transparency in some cases is equated with the posting of voluminous materials and information.  ICANN has made significant progress in transparency in decision-making, and future strengthening efforts should focus on the link between information-posting transparency and how the community can be truly informed about decision-making.  First, in addition to the initial act of soliciting comments, it is critical to ensure an adequate amount of time for stakeholders to reply (30 or 60 days, depending on the complexity of the topic). Second, it is critical at the end of a consultation to summarize the range of substantive positions submitted and to provide the ICANN rationale for why certain views from constituencies were either accepted or rejected in determining ICANN’s decision. Third, it is also essential that an adequate range of input is in fact received from the community, which in several instances has not been the case, most likely because of the volume of parallel processes and work items.”

International Chamber of Commerce

“It's undeniable that ICANN has made a great deal more information available online in recent years, But one of the recurring criticisms leveled by community members is the opacity of how

ICANN staff digests community comments and comes up with policy implementation plans. It is now impossible for stakeholders to learn whether and how their working group reports and comments were factored into staff reports and board decisions. In a bottom-up consensus body, the ability of stakeholders to track their promised impact on the process is critical. At the time of the JPA midterm review, this answer was not possible to know. Today, ICANN has yet to

establish a mechanism to address this oft-voiced concern.”  
Net Choice

"The ASO Policy Development Process is indeed complex, as a global policy must be submitted to all Regional Internet Registries and discussed at regional level, respecting all different PDPs. The process requires the proposer to attend all regional meetings worldwide. The proposed policy must be approved in the same terms by all regional bodies, before it can be endorsed by the ASO council, and then approved by the ICANN Board, after a public comment period at ICANN level.  ETNO believes that the absence of a forum for discussion of such issues at ICANN level and the absence of cross community open discussion at that level lacks transparency and makes the process even more complex. While respecting the necessity to discuss such issues at regional level, ETNO believes that some improvement is needed as regards cross-community deliberations."  
ETNO
 
Questions for Review.
Is ICANN support for the policy development process adequate to ensure effective and timely policy development?

Does the existing policy development process adequately facilitate enhanced cross community deliberations?
Are ICANN Board decisions accepted by the community   Are there any that stand out that were not "accepted, supported, embraced"?  

 

Are the Policy Process Steering Committee-Policy Development Process and the Policy Process Steering Committee-Working Group efforts adequately addressing timely and effective policy development?  
Does the level of multilingualism in the policy development process and Board decision making afford sufficient access and opportunity to participate for the global ICANN Community? 
Would public input be improved if ICANN’s Notice and Comment process had stratified categories?  (e.g. Notice of Inquiry, Notice of Proposed Policy Making)

Would public input be improved if ICANN’s Notice and Comment processes were prioritized based on ripeness or urgency established by coordinated Community input and consultation with Staff?  

Would public input be improved if ICANN’s Notice and Comment processes had different timelines based on ripeness or urgency established by coordinated Community input and consultation with Staff?

Would cross community deliberations be improved through the establishment of procedures for cross community deliberations (e.g. normal and “fast track”) and the establishment of explicit mechanisms to trigger cross community deliberations?

Would public and Internet community embrace of ICANN Board resolutions be improved if the resolutions articulated the rationale for the decision taken including the reasons various public input was accepted or rejected in reaching the decision? 
DRAFT PROPOSED RECOMMENDATIONS

1. The Board should direct the adoption of public Notice and Comment processes that are stratified (e.g. Notice of Inquiry, Notice of Policy Making) and prioritized.  Prioritization and stratification should be established based on coordinated Community input and consultation with Staff.
2. Public notice and comment processes should provide for both distinct “Comment” cycle and a “Reply Comment” comment cycle that allows Community respondents to address and rebut arguments raised in opposing parties’ Comments.  [This provides the Board the argumentative bases on which it can found its decisions and to articulate the rationale thereof.]

3. Timelines for public Notice and Comment should be reviewed and adjusted to provide adequate opportunity for meaningful and timely comment.  Comment and Reply Comment periods should be of a fixed duration.  

4.  The Board should, in publishing decisions, adopt the practice of articulating the basis for its decision and identify the public comment that was persuasive in reaching its decision.  

5. The Board should identify the relevant basis and public comment that was not accepted in making its decision.  The Board should articulate the rationale for rejecting relevant public comment in reaching its decision.
6. The Board should ensure that access to and documentation within the PDP processes and the public input processes are, to the maximum extent feasible, provided in multi-lingual manner.  
7. The Board should publish its decisions in a multi-lingual manner to the maximum extent feasible.

8. The Board should direct the creation of a mechanism and/or support role at the Staff level the purpose of which is to ensure that all policy making processes within ICANN are run in accordance with ICANN bylaws and respective PDP procedures.

9. The mechanism and/or support role should ensure that all necessary inputs to the respective policy making processes are accounted for and included for consideration to ensure effective and timely policy development.

10. The Board should request the ACs and SOs, in coordination with the Staff, to develop cross community deliberation processes.  Mechanisms to initiate cross community deliberation processes as well as the potential role of ad hoc and “fast track” procedures should be given due consideration.
� ICANN Bylaws, Article III, Section 6.


� ICANN Bylaws, Article III, Section 7.


� ICANN Bylaws, Article III, Sections 2, 3, 4 and 5.


� ICANN Bylaws, Annex A.


� ICANN Bylaws, Annex B.





PAGE  

