AoC / ATRT Working Group #4

Independent Review of Board Decisions

Draft Report and Recommendations

Statement of Purpose:  

Working Group 4 is evaluating one element of Board Governance, specifically undertaking “the consideration of an appeal mechanism for Board decisions;”1
Factual Statements:

Relevant Provisions of the Bylaws:

The ICANN Bylaws provide for three mechanisms that appear to provide for the appeal of Board decisions.  These are described in the bylaws as “creating processes for reconsideration and independent review of ICANN actions and periodic review of ICANN’s structure and procedures, are intended to reinforce the various accountability mechanisms otherwise set forth in these Bylaws, including the transparency provisions of Article III and the Board and other selection mechanisms.”2 The three mechanisms are: 
1. Office of the Ombudsman:  The Office of the Ombudsman acts as “a neutral dispute resolution practitioner for those matters for which the provisions of the Reconsideration policy set forth in Section 2 of Article IV or the Independent Review Policy set forth in Section 3 of Article IV have not been invoked.  The principal function of the Ombudsman shall be to provide an independent internal evaluation of complaints by members of the ICANN community who believe that the ICANN staff, Board, or an ICANN constituent body has treated them unfairly.”5
2. Reconsideration:  Reconsideration provides “a process by which any person or entity materially affected by an action of ICANN may request review or reconsideration of that action by the Board.”3 
3. Independent Review of Board Actions:  The Independent Review of Board Actions (IRP) provides “a separate process for independent third-party review of Board actions alleged by an affected party to be inconsistent with the Articles of Incorporation or Bylaws.”4


Uses of the Review Mechanisms
Each review mechanism has been employed at least once by members of the ICANN community to appeal Board decisions or actions.  Some have been more frequently employed than others.  The Independent Review mechanism has been invoked on only one occasion.
Office of Ombudsman
The Office of the Ombudsman has been used frequently receiving over 2,000 complaints over the previous 5 years.  A vast majority of those complaints were rejected on jurisdiction and the remainder were addressed through a variety of means including, but not limited to, resolution, referral, system improvement or self-help. 
Reconsideration

Since 1999, there have been 44 requests for Reconsideration raised to the BGC and its predecessor committee.  Of these, 32 (72.7%) were rejected or denied, or recommended that the Board take no action.  In two cases, the complainant withdrew the request, and one case was declared to be groundless.  Nine cases (20.4%) were approved by the BGC and adopted by the Board.  One request is currently pending.

IRP

The IRP has been used once by ICM Registry in the .xxx decision review.  At the end of the process the Panel declared that “First, the panel determined that the holdings of the IRP are advisory in nature and, thus, do not constitute binding arbitral awards. Second, the IRP panel determined that ’the actions and decisions of the ICANN Board are not entitled to deference whether by application of the “business judgment rule” or otherwise; they are to be appraised not deferentially but 
objectively.’  Finally, the IRP Panel also determined that “the Board of ICANN in adopting its resolutions of June 1, 2005, found that the application of ICM Registry for the .xxx TLD met the required sponsorship criteria.”  The IRP noted that although there “is a measure of ambiguity in the pertinent provisions of the Bylaws,” the use of the phrase “to declare whether an action or inaction of the Board was inconsistent” supported an interpretation that IRP decisions were intended to be advisory, and not binding on the ICANN Board. In particular, the IRP likened this to a recommendation rather than a binding order.”
 
Community Feedback

The ATRT received numerous comments from the community during the Public Comment period and during the June 2010 ICANN meeting in Brussels.6 Many comments expressed concerns about the lack of an accountability mechanism that was sufficiently independent of the ICANN Board and could issue binding decisions:

“Establish a Board of Review with authority to adjudicate disputed decisions of the board of directors and to reverse them if repugnant to the charter or bylaws.” [S. Gunnerson] http://forum.icann.org/lists/atrt-questions-2010/msg00001.html
“It [External Accountability] consists of an oversight or appeals process conducted by an independent entity with the authority to reverse the organization’s decisions or impose sanctions on it for failure to comply with agreed rules.” [M. Mueller] http://forum.icann.org/lists/atrt-questions-2010/msg00002.html
“ICANN’s current accountability mechanisms, including the Ombudsman, Board reconsideration procedure, and the Independent Review Panel provide some level of accountability within ICANN and are each important tools.  However, all are merely advisory and ICC believes that ICANN needs strengthened and independent accountability mechanisms.” [ICC] http://forum.icann.org/lists/atrt-questions-2010/msg00004.html
“…it is advised that ICANN set up a permanent establishment, which should be independent in ICANN and in collaboration with all present accountability mechanisms, to inspect the major works from all levels and to establish a comprehensive accountability framework.”  [CNNIC] http://forum.icann.org/lists/atrt-questions-2010/msg00005.html
“ICANN should give serious consideration to adopting review mechanisms that occur prior to final decisions being taken, and should improve its organizational structure to adequately represent the interest of the public within its governance model.”  [IPC] http://forum.icann.org/lists/atrt-questions-2010/msg00019.html
“The business community, in particular, requested that ICANN establish new mechanisms for redress where an ICANN Board decision adversely affected a company or industry. While ICANN has implemented and expanded some review processes, none of those processes provide any potential for relief outside of the Board deciding to reverse its own decision.” [NetChoice] http://forum.icann.org/lists/atrt-questions-2010/msg00020.html
The Berkman Center Case Study of the IRP
The Berkman Center undertook a case study of the IRP review of the .xxx matter.  The case study observations concerning the IRP included the following:

“With regard to process in general and looking at the high cost and duration of the proceedings in particular, several interviewees questioned whether the IRP process provides a generally applicable means for reviewing and appealing ICANN decisions.  In the interviews, some stated that the high cost of the proceedings meant that it offers a venue for only the wealthiest of participants and is not a viable option for the vast majority of ICANN stakeholders. 

Others asserted that the cost, risk and duration of the IRP will mean that no others will be likely to appeal ICANN decisions via this mechanism, even among those with the financial resources 

to do so.
In addition to the questions raised about the likely limited merits of the IRP process as an accountability mechanism, others questioned how ICANN’s interpretation of the IRP process reflects on ICANN’s commitment to accountability. Some of those interviewed expressed the belief that ICANN's position to the IRP – that the process should not entail live testimony, that ICANN should be offered deference under the business judgment rule, and that the decision should not be binding – was inconsistent with an organization with a mandate to ensure that it is accountable to its stakeholders.
Perceptions also vary with regard to the ultimate effectiveness of the IRP as an accountability mechanism in this specific case. Among those interviewed, some asserted that this process demonstrated accountability, given that an applicant for a new TLD was able to initiate the review process and argue their case on the merits before independent arbitrators, and in doing so compelling ICANN to defend the basis for their actions. Moreover, the decision of the arbitration panel appears to have convinced ICANN to reverse its decision. Other interviewees expressed the opinion that the absense of a binding resolution from the IRP process is indicative of the fundamental lack of accountability at ICANN.”

Relevant Efforts to Address Independent Review 

ICANN’s President’s Strategic Committee (PSC) was formed in 2005 to provide observations and recommendations concerning strategic issues facing ICANN, and contributing to ICANN’s strategic planning process, which occurs in consultation with the Community.
 
The Improving Institutional Confidence (IIC) consultation was announced by ICANN's Chairman, Peter Dengate Thrush, on Thursday 28 February 2008 at the U.S. Government's Department of Commerce Midterm Review of the review the Joint Project Agreement (JPA) between it and ICANN. The Chairman asked the PSC to outline a plan for developing a transition framework.  On 27 February 2009, the PSC published its draft Implementation Plan for Improving Institutional Confidence, which had gone through three public comment periods, to the global Internet community for information and discussion during ICANN's Mexico City meeting.
Among the recommendations in the IIC draft Implementation Plan were the following:

“Recommendation 2.7: Seek advice from a committee of independent experts on the restructuring of the review mechanisms to provide a set of mechanisms that will provide for improved accountability in relation to individual rights and having regard to the two proposed further mechanisms in RECOMMENDATIONS 2.8 and 2.9 immediately below.

Recommendation 2.8: Establish and additional mechanism for the community to require the Board to re-examine a Board decision, invoked by a two-thirds majority vote of two thirds of the Councils of all the Supporting Organizations and two-thirds of members of all the Advisory Committees.  For the Governmental Advisory Committee, a consensus statement from all the members present at a physical meeting shall suffice.   

Recommendation 2.9: Establish an extraordinary mechanism for the community to remove and replace the Board in special circumstances.”

INSERT PARAGARPH OR TWO THAT DESCRIBES THE INPUT RECEIVED FROM THE STAFF IN RESPONSE TO THE RFI – [The RFI response from ICANN Staff was marked confidential.  I have asked staff if relevant portions or the response could be incorporated here.]
Questions for Review 
Are the three existing accountability review mechanisms in ICANN (i.e. Office of the Ombudsman, Reconsideration, and the IRP) clear and well understood?
Are the processes and decisions (or recommended actions) of the three existing accountability review mechanisms adequately publicized?

Has ICANN sufficiently reviewed and assessed the three existing accountability review mechanisms and potentially new accountability review mechanisms as called for in the IIC draft Implementation Report? 
Would the Office of the Ombudsman be improved if its framework were reviewed vis-à-vis internationally accepted standards?
Would the Reconsideration mechanism be improved by revising the grounds for filing a Reconsideration request and by reviewing publication practices of the Reconsideration process?

Would the IRP be improved by reducing the cost of using the mechanism and by creating an “expedited” IRP process?

Would ICANN’s accountability be improved by the adoption of the Community Re-Vote Proposal?
Would ICANN’s accountability be improved by the adoption of a mechanism for the removal of the Board?

Findings and Recommendations 
Based on feedback from the Community and, in part, from the Berkman Case Studies, there is concern over the fact that none of the three accountability mechanisms can review and potentially reverse ICANN decisions with binding authority.  
With regard to the Office of the Ombudsman, the ATRT received community feedback regarding the effectiveness of the Office of the Ombudsman, and conducted two interviews with the Ombudsman.  The Ombudsman is not perceived by the community to be a fully independent accountability mechanism for accountability of the ICANN Board.  Questions have been raised about inconsistencies between the structure and operation of ICANN’s Office of the Ombudsman and internationally accepted standards for Ombudsman.
With regard to Reconsideration requests, the exceedingly difficult grounds that must be satisfy to sustain a Reconsideration request is seen as constraining the ability of the Community to use Reconsideration requests in a broader and meaningful manner.  Additionally, the history of Reconsideration request resolution and the publication of the proceedings and decisions do not reflect sufficient clarity and consistency to satisfy transparency expectations.  
Last, the IRP is viewed as potentially costly and too long in duration to provide a broad based and timely review mechanism for the broader ICANN Community.  Additionally, the fact that IRP decisions are not binding on the Board lends to the stated concerns and perception that there is no true accountability for the ICANN Board.       
Recommendations
The ICANN Board should institute a review of Accountability Mechanisms as recommended in Recommendation 2.7 of the 2009 Improving Institutional Confidence Implementation Plan.  The review should be conducted by community members as well as by independent experts.  
The following specific issues should be addressed as part of the review.  These issues do not preclude a broader, comprehensive review and assessment of the accountability and transparency of the existing mechanisms.  Rather, they reflect specific issues that were identified during the Accountability and Transparency Review.
Office of the Ombudsman

There appear to be unresolved questions about whether the framework under which the Office of Ombudsman operates is consistent with internationally recognized standards for an Ombudsman function such as International Ombudsman Association8 and its Standards of Practice.9  The Board should review and updating of the Office of Ombudsman to ensure it comports with the international best practices.  In addition, a review of the publication of Ombudsman cases, respecting necessary privacy or confidentiality considerations, to ensure maximum transparency for this accountability mechanism.
Reconsideration Request

The ICANN bylaws charge the Board Governance Committee (BGC) with the management of Reconsideration requests.  Because the BGC is comprised exclusively of existing Board members, it is therefore not independent. 
Several Reconsideration requests did not include sufficient published documentation for WG4 to determine whether or not the Board reconsidered them, requiring further investigation by ICANN Staff.
The Board should address improving transparency by requiring timelier, more easily accessible and clear publication of Reconsideration Requests and Board reconsideration outcomes on the Reconsideration Request web page. Publishing the status of deliberations and the rationale used to form decisions would also improve transparency.
No later than March 31, 2011, the Board should review, revise and implement a change to the grounds upon which a Reconsideration request is brought.  Specifically, the grounds which limit a claim on the basis of materials not already presented to the Board should be stricken and less restrictive grounds should be introduced.
Independent Review Panel 

The IRP does not include members of the ICANN Board, and so is sufficiently independent. Public Comment received has pointed to the fact that the IRP’s decisions are not binding on the ICANN Board and therefore questions its effectiveness as an accountability mechanism.  

Given the duration of the process and resource costs incurred in the single instance the IRP was invoked, this mechanism may be inaccessible to a large segment of the community. As part of the review, the Board should The IRP process and determine ways to reduce costs, issue timelier decisions, cover a wider spectrum of issues, and generally improve accessibility to the community.
The concept of an “IRP light” to provide a streamlined, cost-effected, and expedited review, where appropriate
. 
Community Re-Vote (Proposed)  

The Community Re-Vote was recommended in the 2009 Improving Institutional Confidence Implementation Plan. ICANN Staff reports that this proposal was not implemented due to community opposition to the proposal as drafted

.  The summary of community feedback prepared by ICANN Staff reports that comments specifically mentioning the Community Re-Vote proposal indicate a lack of consensus on its implementation, rather than objection to the proposal:

“On the community reexamination vote, there were varying suggestions on how it could be improved, from adding more process, changing the voting threshold, and an evaluation of the binding nature of the process.” [Staff Summary of Public Comments] http://forum.icann.org/lists/iic-proposed-bylaws/msg00020.html

 This proposed mechanism had some merit, but was unclear how effective it would be as an accountability mechanism. The Community Re-Vote mechanism, as proposed, would be independent, because it would not include members of the ICANN Board.  The ATRT has doubts whether Community Re-Vote would be effective given the extraordinarily high level of consensus required to re-examine a Board decision.  

Board Removal Mechanism
The Board should also consider Recommendation 2.9 of the 2009 Improving Institutional Confidence Implementation Plan, although the ATRT has doubts about the feasibility of this mechanism in practice
Overarching Issue

Board Responsibilities under California Law
In addressing the question of independent review mechanisms of ICANN Board decisions that could issue binding decisions, WG4 queried ICANN about California law governing ICANN and any implications for a possible recommendation from the ATRT.  ICANN staff responded with a summary of applicable California law that stated the ICANN Board is prohibited the Board from delegating decision-making authority to an independent body.10  
The ATRT discussed the possible scope and application of the California law and focused on the nature of the various decisions that the ICANN Board is obligated to make under the law.  The ATRT also discussed ICANN’s recitation of California law with the Berkman Center during its face-to-face meetings in Boston to better understand scope and possible application in the context of a possible independent review mechanism.  The ATRT received feedback to the effect that ICANN could enter into agreements with parties that called for binding arbitration without running afoul of California law.  While this latitude could apply in a contractual context, it is unclear whether and through what mechanisms ICANN could agree to enter into binding arbitration.  To the extent that this would limit the availability of such a mechanism to contracting parties, the ATRT recognized the limited utility of such a mechanism from a Community point-of-view. [Language awaiting feedback from Prof. Coates]
References:

1. Affirmation of Commitments, Sec. 9.1(a): http://icann.org/en/documents/affirmation-of-commitments-30sep09-en.htm
2. ICANN Bylaws, Article IV, Section 1: http://www.icann.org/en/general/bylaws.htm#IV
3. ICANN Bylaws, Article IV, Section 3.2: http://www.icann.org/en/general/bylaws.htm#IV
4. ICANN Bylaws, Article IV, Section 3.3: http://www.icann.org/en/general/bylaws.htm#IV
5. ICANN Bylaws, Article V: http://www.icann.org/en/general/bylaws.htm#V
6. Community Feedback for the AoC/ATRT: http://forum.icann.org/lists/atrt-questions-2010/
7. ICANN Ombudsman Webpage: http://icann.org/ombudsman/
8. International Ombudsman Association: http://www.ombudsassociation.org
9. IOA Standards of Practice: http://www.ombudsassociation.org/standards/IOA_Standards_of_Practice_Oct09.pdf
10. ICANN Memorandum:  “Limitations on Third-Party Review…” http://icann.org/en/reviews/affirmation/third-party-review-of-board-actions-31aug10-en.pdf
INSERT RFI RESPONSES, NTIA CHART, IMPORVING INSTITUTIONAL CONFIDENCE REPORT
� Draft Case Studies to the ATRT, Berkman Center for the Internet & Society, September 30, 2010, p. 71.


� Draft Case Studies to the ATRT, Berkman Center for the Internet & Society, September 30, 2010, p. 72.


� http://www.icann.org/en/psc/





�Regarding Chris’ notion of an “IRP Light”:  There is a provision already in the bylaws for choosing a 1-person panel  vs. 3-person panel.   Might this already fit the bill?


�Did Denise say “opposition” or split opinion.  Let’s be very careful and accurate as to how we report what ICANN staff said.  The following sentence says lack of consensus…  I don’t care what the answer is, I just want it to be accurate.


�The direct quote was “strong community oppposition"





