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ACCOUNTABILITY AND TRANSPARENCY REVIEW TEAM

PROPOSED RECOMMENDATIONS

REQUEST FOR PUBLIC COMMENT

Executive Summary

D.  Appeal mechanism(s) for Board decisions 

25. “The ICANN Board should implement (as soon as possible, but no later than INSERT DATE) Recommendation 2.7 of the 2009 Improving Institutional Confidence Implementation Plan which calls on ICANN to seek input from a committee of independent experts on the restructuring of the three review mechanisms - the Independent Review Panel (IRP), the Reconsideration Process and the Office of the Ombudsman.  This should be a broad, comprehensive assessment of the accountability and transparency of the three existing mechanisms, their inter-relation, if any (i.e., do the three processes provided for a graduated appeals process) with a view towards reducing costs, issuing timelier decisions, and covering a wider spectrum of issues in the IRP
. "

26.  The operations of the Office of Ombudsman should be assessed and, to the extent they are not, should be brought into compliance with internationally recognized standards for an Ombudsman function such as International Ombudsman Association8 and its Standards of Practice9  (as soon as is possible, but no later than INSERT DATE) 

27.  (As soon as possible, but no later than INSERT DATE), the standard for Reconsideration requests should be clarified with respect to how it is applied and whether the standard covers all appropriate grounds for using the Reconsideration mechanism.
28.  (As soon as possible, but no later than INSERT DATE) the Board, to improve transparency, should adopt a standard timeline and format for Reconsideration Requests and Board reconsideration outcomes that clearly identifies the status of deliberations and then, once decisions are made, articulates the rationale used to form those decisions. 

Report of Working Group 4

Statement of Purpose:  Working Group 4 is evaluating one element of Board Governance, specifically undertaking “the consideration of an appeal mechanism for Board decisions;”1
Factual Statements

Relevant Provisions of the Bylaws:

The ICANN Bylaws provide for three mechanisms that provide for the appeal of Board decisions.  These are described in the bylaws as “creating processes for reconsideration and independent review of ICANN actions and periodic review of ICANN’s structure and procedures, are intended to reinforce the various accountability mechanisms otherwise set forth in these Bylaws, including the transparency provisions of Article III and the Board and other selection mechanisms.”2 The three mechanisms are: 

1. Office of the Ombudsman:  The Office of the Ombudsman acts as “a neutral dispute resolution practitioner for those matters for which the provisions of the Reconsideration policy set forth in Section 2 of Article IV or the Independent Review Policy set forth in Section 3 of Article IV have not been invoked.  The principal function of the Ombudsman shall be to provide an independent internal evaluation of complaints by members of the ICANN community who believe that the ICANN staff, Board, or an ICANN constituent body has treated them unfairly.”5
2. Reconsideration:  Reconsideration provides “a process by which any person or entity materially affected by an action of ICANN may request review or reconsideration of that action by the Board.”3 

3. Independent Review of Board Actions:  The Independent Review of Board Actions (IRP) provides “a separate process for independent third-party review of Board actions alleged by an affected party to be inconsistent with the Articles of Incorporation or Bylaws.”4
Uses of the Review Mechanisms

Each review mechanism has been employed at least once by members of the ICANN community to appeal Board decisions or actions.  Some have been more frequently employed than others.  The Independent Review mechanism has been invoked on only one occasion.

Office of Ombudsman - The Office of the Ombudsman has been used frequently receiving over 2,000 complaints over the previous 5 years.  A vast majority of those complaints were rejected on jurisdiction and the remainder were addressed through a variety of means including, but not limited to, resolution, referral, system improvement or self-help. 
Reconsideration - Since 1999, there have been 44 requests for Reconsideration raised to the BGC and its predecessor committee.  Of these, 32 (72.7%) were rejected or denied, or recommended that the Board take no action.  In two cases, the complainant withdrew the request, and one case was declared to be groundless.  Nine cases (20.4%) were approved by the BGC and adopted by the Board.  One request is currently pending. 

Several Reconsideration requests looked at by WG4 did not include sufficient published documentation for WG4 to determine whether or not the Board reconsidered them, requiring further investigation by ICANN Staff.

IRP - The IRP has been used once by ICM Registry in the .xxx decision review.  At the end of the process the Panel declared that “[f]irst, the panel determined that the holdings of the IRP are advisory in nature and, thus, do not constitute binding arbitral awards. Second, the IRP panel determined that ’the actions and decisions of the ICANN Board are not entitled to deference whether by application of the “business judgment rule” or otherwise; they are to be appraised not deferentially but objectively.’  Finally, the IRP Panel also determined that ‘the Board of ICANN in adopting its resolutions of June 1, 2005, found that the application of ICM Registry for the .xxx TLD met the required sponsorship criteria.’  The IRP noted that although there ‘is a measure of ambiguity in the pertinent provisions of the Bylaws,’ the use of the phrase ‘to declare whether an action or inaction of the Board was inconsistent’ supported an interpretation that IRP decisions were intended to be advisory, and not binding on the ICANN Board. In particular, the IRP likened this to a recommendation rather than a binding order.”
 
Community Feedback

The ATRT received numerous comments from the community during the Public Comment period and during the June 2010 ICANN meeting in Brussels.  Many comments expressed concerns about the lack of an accountability mechanism that was sufficiently independent of the ICANN Board and that could issue binding decisions:

“Establish a Board of Review with authority to adjudicate disputed decisions of the board of directors and to reverse them if repugnant to the charter or bylaws.” [S. Gunnerson] http://forum.icann.org/lists/atrt-questions-2010/msg00001.html
“It [External Accountability] consists of an oversight or appeals process conducted by an independent entity with the authority to reverse the organization’s decisions or impose sanctions on it for failure to comply with agreed rules.” [M. Mueller] http://forum.icann.org/lists/atrt-questions-2010/msg00002.html
“ICANN’s current accountability mechanisms, including the Ombudsman, Board reconsideration procedure, and the Independent Review Panel provide some level of accountability within ICANN and are each important tools.  However, all are merely advisory and ICC believes that ICANN needs strengthened and independent accountability mechanisms.” [ICC] http://forum.icann.org/lists/atrt-questions-2010/msg00004.html
“…it is advised that ICANN set up a permanent establishment, which should be independent in ICANN and in collaboration with all present accountability mechanisms, to inspect the major works from all levels and to establish a comprehensive accountability framework.”  [CNNIC] http://forum.icann.org/lists/atrt-questions-2010/msg00005.html
“ICANN should give serious consideration to adopting review mechanisms that occur prior to final decisions being taken, and should improve its organizational structure to adequately represent the interest of the public within its governance model.”  [IPC] http://forum.icann.org/lists/atrt-questions-2010/msg00019.html
“The business community, in particular, requested that ICANN establish new mechanisms for redress where an ICANN Board decision adversely affected a company or industry. While ICANN has implemented and expanded some review processes, none of those processes provide any potential for relief outside of the Board deciding to reverse its own decision.” [NetChoice] http://forum.icann.org/lists/atrt-questions-2010/msg00020.html
The Berkman Center Case Study of the IRP

The Berkman Center undertook a case study of the IRP review of the .xxx matter.  The case study observations concerning the IRP included the following:

“With regard to process in general and looking at the high cost and duration of the proceedings in particular, several interviewees questioned whether the IRP process provides a generally applicable means for reviewing and appealing ICANN decisions.  In the interviews, some stated that the high cost of the proceedings meant that it offers a venue for only the wealthiest of participants and is not a viable option for the vast majority of ICANN stakeholders.  Others asserted that the cost, risk and duration of the IRP will mean that no others will be likely to appeal ICANN decisions via this mechanism, even among those with the financial resources to do so.

In addition to the questions raised about the likely limited merits of the IRP process as an accountability mechanism, others questioned how ICANN’s interpretation of the IRP process reflects on ICANN’s commitment to accountability. Some of those interviewed expressed the belief that ICANN's position to the IRP – that the process should not entail live testimony, that ICANN should be offered deference under the business judgment rule, and that the decision should not be binding – was inconsistent with an organization with a mandate to ensure that it is accountable to its stakeholders.

Perceptions also vary with regard to the ultimate effectiveness of the IRP as an accountability mechanism in this specific case. Among those interviewed, some asserted that this process demonstrated accountability, given that an applicant for a new TLD was able to initiate the review process and argue their case on the merits before independent arbitrators, and in doing so compelling ICANN to defend the basis for their actions. Moreover, the decision of the arbitration panel appears to have convinced ICANN to reverse its decision. Other interviewees expressed the opinion that the absense of a binding resolution from the IRP process is indicative of the fundamental lack of accountability at ICANN.”

Relevant Efforts to Address Independent Review 

ICANN’s President’s Strategic Committee (PSC) was formed in 2005 to provide observations and recommendations concerning strategic issues facing ICANN, and contributing to ICANN’s strategic planning process, which occurs in consultation with the Community.
 
The Improving Institutional Confidence (IIC) consultation was announced by ICANN's Chairman, Peter Dengate Thrush, on Thursday 28 February 2008 at the U.S. Government's Department of Commerce Midterm Review of the review the Joint Project Agreement (JPA) between it and ICANN. The Chairman asked the PSC to outline a plan for developing a transition framework.  On 27 February 2009, the PSC published its draft Implementation Plan for Improving Institutional Confidence, which had gone through three public comment periods, to the global Internet community for information and discussion during ICANN's Mexico City meeting.

Among the recommendations in the IIC draft Implementation Plan were the following:

“Recommendation 2.7: Seek advice from a committee of independent experts on the restructuring of the review mechanisms to provide a set of mechanisms that will provide for improved accountability in relation to individual rights and having regard to the two proposed further mechanisms in RECOMMENDATIONS 2.8 and 2.9 immediately below.

Recommendation 2.8: Establish and additional mechanism for the community to require the Board to re-examine a Board decision, invoked by a two-thirds majority vote of two thirds of the Councils of all the Supporting Organizations and two-thirds of members of all the Advisory Committees.  For the Governmental Advisory Committee, a consensus statement from all the members present at a physical meeting shall suffice.   

Recommendation 2.9: Establish an extraordinary mechanism for the community to remove and replace the Board in special circumstances.”

ATRT Request for Information (RFI) to ICANN Staff

WG4 sent a request for information to ICANN staff concerning the IIC recommendations.  The RFI stated the following:

“The 2009 report entitled “Improving Institutional Confidence:  The Way Forward” proposed two new methods of accountability for the ICANN Board. These include a Community Re-Examination Vote and the formation of a standing Independent Review Body.  The ATRT requests that ICANN provide an update on the status of these recommendations, including:

(a)         Were the recommendations adopted?

(b)         If so, were they adopted in the state proposed in the report, or were modifications made?

(c)          If adopted, what is the procedure and time frame to implement these recommendations?

(d)         If adopted, how will ICANN communicate these changes to the larger community?

(e)         If the recommendations were not adopted, what is the reasoning that led to ICANN disregarding these recommendations?”

ICANN Staff replied to the WG4 RFI as follows:

“In July 2009, ICANN posted for public comment proposed Bylaws amendments setting out the Community Re-Examination Vote and the modification of the Independent Review Process to create a standing Independent Review Body.  See http://www.icann.org/en/public-comment/public-comment-200909.html#iic-bylaws.  Both of these Bylaws changes were proposed through the Improving Institutional Confidence (IIC) report.  To allow for community input on the formation of the recommendations, the public comment period remained open for four months.

ICANN’s Summary of Comments received is available at http://forum.icann.org/lists/iic-proposed-bylaws/msg00020.html.  Most commenters were opposed to ICANN proceeding with the implementation of the new accountability mechanisms as drafted.  There were various concerns raised, including a consensus that alterations of the current Independent Review Process would be premature prior to the resolution of the then-pending ICM Independent Review Proceeding, and an opportunity to evaluate the lessons to be learned from the inaugural use of the Independent Review mechanism.  For the Community Re-Examination Vote, commenters raised multiple concerns, such as the binding nature of the process as well as the required thresholds for calls for Re-Examination.  As noted in the Summary, no commenters were in support of the adoption of the proposed Bylaws as written.

Because of the strong community opposition to the proposals as drafted, staff recommended that no further implementation action be taken on the two accountability mechanisms until the recommendations and the processes to reach those recommendations could be revised.  One of the intervening events – the action based on the Independent Review Panel’s Declaration in the ICM IRP – is still ongoing.  Further, since the July 2009 posting of the proposed Bylaws, the Affirmation of Commitments was signed, and this review team was empanelled to review community engagement and inputs, among other topics.  In light of the ATRT’s work, this review team may assist in identifying what additions or modifications to accountability mechanisms may be most beneficial and appropriate for the community.”
ICANN strived for accountability to the community in not implementing the mechanisms that were clearly identified as deficient and lacking in transparency in process.  ICANN has not ’disregarded’ the recommendations, but is instead listening to the community in terms of the proper consideration of these new accountability mechanisms.
Overarching Issue – Binding Appeal as the Standard for Accountability
In addressing the question regarding the possibility that independent review mechanism of ICANN Board decisions could issue binding decisions, WG4 queried ICANN about California law governing ICANN and any implications for a possible recommendation from the ATRT.  ICANN staff provided the following response:

“Limitations on Third Party Review of Corporate Board Actions under California Law

-- California law requires that the activities and affairs of a corporation shall be conducted and all corporate powers shall be exercised by or under the direction of the board of directors.  See Cal. Corp. Code § 5210.

-- The board may delegate the management of the activities of the corporation to any person or persons, management company, or committee however composed, provided that all corporate powers shall be exercised under the ultimate direction of the board.  Id.
-- Although the board is broadly empowered to delegate certain management functions to officers, employees, committees and other third parties, the board cannot empower any entity to overturn decisions or actions of the board because that would result in that entity indirectly controlling the activities and affairs of the corporation and thus usurping the legal duties of the board.   

-- In order to exercise its fiduciary duties to the corporation under California law, the board may not abdicate its ultimate authority to exercise all corporate powers.

-- Entering into binding arbitration clauses for certain actions within contractual agreements would be acceptable, but cannot be used as a catch-all waiver of a California corporation board’s legal rights and obligations to have final responsibility for actions of the organization.”

Questions for Review 

Are the three existing accountability review mechanisms in ICANN (i.e. Office of the Ombudsman, Reconsideration, and the IRP) and there inter-relationship, in some cases, clear and well understood?

Are the processes and decisions (or recommended actions) of the three existing accountability review mechanisms adequately publicized?

Has ICANN sufficiently reviewed and assessed the three existing accountability review mechanisms and potentially new accountability review mechanisms as called for in the IIC draft Implementation Report? 

Would the Office of the Ombudsman be improved if its framework were reviewed vis-à-vis internationally accepted standards?

Would the Reconsideration mechanism be improved by reviewing publication practices of the Reconsideration process?

Findings 

While there was concern from the Community and, in part, from the Berkman Case Studies,  over the fact that none of the three accountability mechanisms can review and potentially reverse ICANN Board decisions with binding authority, the ATRT did not reach consensus on whether binding authority was the standard upon which to judge ICANN’s accountability.  The ATRT also discussed the possible scope and application of California law and focused on the nature of the various decisions that the ICANN Board is obligated to make under the law.  The ATRT discussed both the question of desirability of a binding third-party review and ICANN’s recitation of California law with the Berkman Center during its face-to-face meetings in Boston, in order to better understand the merits and demerits of such an approach, its scope and possible application in the context of a possible independent review mechanism. It has taken into account the respective considerations and recommendations as summarized in the Berkman final report.  

In the course of broad consultations, ATRT received feedback to the effect that ICANN could enter into agreements with parties that called for binding arbitration without running afoul of California law.  While this latitude could apply in a contractual context, it is less clear and deserves further legal analysis as to what extent and through what mechanisms ICANN could agree to enter into binding arbitration more generally.  To the extent that this might limit the availability of such a mechanism to contracting parties, the ATRT recognized the possibility that such a mechanism could have limited utility from a Community point-of-view.
In summary, while some members of the ATRT believe that having a binding appeals process is critical to ensure accountability to the community and the long term viability of the
 multi-stakeholder ICANN model, other members of the ATRT raised concerns that such a standard would create a new set of accountability and transparency issues by assigning to some new, unnamed set of individuals the power to overturn Board decisions.  The ATRT did agree however that ensuring appeal mechanisms were sufficiently independent of the Board was critical to ensuring accountability.
The ATRT notes that work by ICANN and the Community to address recommendations of the IIC was
 underway.  Public Comment had been received on proposed bylaw changes but implementation work did not advance for reasons stated in ICANN staff’s response to WG4’s Request for Information.  The ATRT recognizes that exploration by ICANN staff and the Community of revised, new mechanisms could continue.  With respect to the AoC review, the ATRT identified specific issues with respect to the review mechanisms that should be addressed by ICANN in conjunction with a committee of independent experts.  

With regard to the Office of the Ombudsman, the ATRT received community feedback regarding the effectiveness of the Office of the Ombudsman, and conducted two interviews with the Ombudsman.  The Ombudsman is not perceived by the community to be a fully independent accountability mechanism for accountability of the ICANN Board.  Questions have been raised about inconsistencies between the structure and operation of ICANN’s Office of the Ombudsman and internationally accepted standards for Ombudsman.

The ICANN bylaws charge the Board Governance Committee (BGC) with the management of Reconsideration requests.  Because the BGC is comprised exclusively of existing Board members, it is therefore not independent. 

With regard to Reconsideration requests, the grounds that must be satisfied to sustain a Reconsideration request is seen by some as constraining the ability of the Community to use this process.  Additionally, the history of Reconsideration request resolution and the publication of the proceedings and decisions do not reflect sufficient clarity and consistency to satisfy transparency expectations.  

Last, the IRP is viewed as potentially costly and too long in duration to provide a broad based and timely review mechanism for the broader ICANN Community.  Some members of the ATRT concluded that the IRP was inaccessible to most segments of the community and is therefore not an attractive alternative to courts as an appeals mechanism
.         

Recommendations


“The ICANN Board should implement (as soon as possible, but no later than INSERT DATE) Recommendation 2.7 of the 2009 Improving Institutional Confidence Implementation Plan which calls on ICANN to seek input from a committee of independent experts on the restructuring of the three review mechanisms - the Independent Review Panel (IRP), the Reconsideration Process and the Office of the Ombudsman.  This should be a broad, comprehensive assessment of the accountability and transparency of the three existing mechanisms, their inter-relation, if any (i.e., do the three processes provided for a graduated appeals process) with a view towards reducing costs, issuing timelier decisions, and covering a wider spectrum of issues in the IRP
. "

The operations of the Office of Ombudsman should be assessed and, to the extent they are not, should be brought into compliance with internationally recognized standards for an Ombudsman function such as International Ombudsman Association8 and its Standards of Practice9  (as soon as is possible, but no later than INSERT DATE). 

(As soon as possible, but no later than INSERT DATE), the standard for Reconsideration requests should be clarified with respect to how it is applied and whether the standard covers all appropriate grounds for using the Reconsideration mechanism.
(As soon as possible, but no later than INSERT DATE) the Board, to improve transparency, should adopt a standard timeline and format for Reconsideration Requests and Board reconsideration outcomes that clearly identifies the status of deliberations and then, once decisions are made, articulates the rationale used to form those decisions. 
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