8

Report of Working Group 2

Statement of Purpose.  
Working Group 2 (WG2) is evaluating whether ICANN (i) is adequately assessing the role and effectiveness of the Governmental Advisory Committee (GAC) and its interaction with the Board and (ii) is “making recommendations for improvements to ensure effective consideration by ICANN of GAC input on the public policy aspects of the technical coordination of the DNS.”
  As part of this evaluation, WG2 is conducting an independent evaluation of the interaction between the GAC and the Board

Background Statement  

Relevant Provisions of the Bylaws. Article XI, Section 2 of the ICANN bylaws establish the Governmental Advisory Committee whose role is to “consider and provide advice on the activities of ICANN as they relate to the concerns of governments, particularly matters where there may be an interaction between ICANN’s policies and various laws and international agreements or where they may affect public policy issues.”
  Membership in the GAC is open to all national governments.  Each member country appoints one accredited representative to the GAC who must hold a formal official position in the member’s government.

The GAC may “put issues to the Board, either by way of comment or prior advice, or by way of specifically recommending action or new policy development or revision to existing policies.”
  However, ICANN shall “request the opinion
 of the GAC” in any case where a policy action “affects public policy concerns.”
  In such cases, ICANN shall “take duly into account any advice timely presented by the GAC on its own initiative or at the Board’s request.”
  The notification is to be made by the Board to the Chair of the GAC “in a timely manner.”
  Specifically, if the ICANN Board determines to take an action that is not consistent with the GAC advice “it shall so inform the Committee and state the reasons why it decided not to follow that advice.”
  At that point, the GAC and the Board are obligated to “try, in good faith and in a timely and efficient manner, to find a mutually acceptable solution.”
  If no such solution can be found, the ICANN Board “will state in its final decision the reasons why the GAC advice was not followed.”

The Bylaws do not provide any definition or direction as to what is “advice” from the GAC.  In practice, “GAC members have worked on the basis that any explicit advice, in any written form, constitutes the kind of advice foreseen in the bylaws.”
  The GAC adopts a communiqué when it meets in conjunction with the three yearly regular meetings of the ICANN Board.  Intersessionally, the GAC Chair sends letters to the Board and/or ICANN staff, as needed.  

While the Board initiates periodic reviews of the Supporting Organizations, Advisory Committees and other ICANN structures, the Bylaws expressly exclude the Board from reviewing the performance and operation of the GAC. Instead, the GAC “shall provide its own review mechanisms.”
 

GAC Operating Principles: The GAC has a set of Operating Principles which it periodically updates.  The last amendment was made at the GAC Nairobi meeting in March 2010. At the GAC Brussels meeting in June 2010, the GAC established an ad hoc working group to review the Operating Principles.  

The Operating Principles do little to provide additional clarity or definition on the Bylaw provisions and in fact, seem to expand the concept of “advice” to a very broad concept.  For example, the Principles do not require that GAC advice represent a consensus, stating that “where consensus is not possible, the Chair shall convey the full range of view[s] expressed by Members to the ICANN Board.”
  Nor do the Principles limit what constitutes advice as they indicate that the “GAC may deliver advice on any other matter within the functions and responsibilities of ICANN, at the request of the ICANN Board or on its own initiative.”
 The Operating Principles do however, stipulate that a quorum (defined as one third of the representatives of the current membership) is necessary for a meeting at which a decision (s) is made.

Summary of GAC Activities:  To date, the GAC has adopted 39 communiqués and has submitted 20 letters to the Board.  In addition, the GAC has also adopted the following principles:  GAC Principles Regarding gTLD Whois Services; GAC Principles Regarding new gTLDs; Principles and Guidelines for the Delegation and Administration of Country Code Top Level Domains; and GAC Operating Principles. Principles and letters generally represent consensus while the form and structure of the communiqués allow for differing GAC member view points, to the extent they exist, to be presented.  There are instances where the GAC also adopts issues documents including interim issues documents
. It is not uncommon for the GAC to offer advice in stages for the purpose of clarifying, revising or reiterating views as an ICANN policy development process unfolds.

Summary of ICANN Outreach to GAC: ICANN, in the form of the Board Chair, management or staff, has to date sent 25 letters to the GAC on various topics.  In only three specific instances has ICANN proactively, via correspondence, sought input from GAC related to the public policy aspects of an issue.  The first instance, on December 1, 2004, sought GAC input on a multitude of issues and the second, on May 4, 2006, requested advice regarding the .xxx stld application.  A third instance was on March 17, 2009 when ICANN staff sent a letter to the GAC identifying implementation issues associated with GAC advice related to the treatment of geographic names at the top-level.  In addition, 13 other Board resolutions include references to GAC input but generally in the context of GAC and other supporting organizations and advisory committees.  

Relevant Information from the Berkman Case Studies:  The GAC plays a prominent role in two of the case studies undertaken by the Berkman Center:  the expansion of generic top-level domain names (gTLDs) and the review of the .xxx top-level domain.

In the new gTLD case study, Berkman lists multiple instances of advice provided by the GAC on this issue, including the 2007 GAC Principles on new gTLDs, the various letters the GAC sent to the Board as well as the multiple references in GAC communiqués.  The GAC provided specific advice on the need to conduct appropriate economic studies; stability and security (i.e., root scaling); vertical integration; the expression of interest (EOI) proposal; trademark protection; and public order and morality.  The case study also highlights the challenges the GAC has in providing timely advice on a topic given that each successive version of the draft applicant guidebook (DAG) was often released three weeks prior to a meeting, making it nearly impossible for GAC members to consult in advance and come with clear and approved positions.  The cumulative result of this process has been that the GAC often attempts to provide comments intersessionally and/or is one cycle behind the rest of the ICANN community in discussions.   The Berkman case study also points out the apparent failure of the ICANN Board and staff to respond to GAC advice, starting with the 2007 GAC Principles on new gTLDs.

The .xxx case study developed by Berkman also provides insights into the GAC – Board relationship.  It highlights the lack of timeliness on the part of the GAC at the outset in providing advice to the Board as the original request for input in December 2004 was not answered until April 2005. In addition, a number of governments sent letters directly to ICANN raising concerns with the ICM Registry application.   While the Bylaws require the Board to explain why it does not accept the advice of the GAC, no such requirement exists for input or advice from individual governments or intergovernmental organizations. 
Board Action to Assess GAC Role and Effectiveness:  On June 26, 2009, at the request of the GAC, the Board established a joint Board-GAC working group and directed it to perform the following activities:

· Review the GAC’s role within ICANN;

· Consider measures to enhance support of the GAC’s works, including interpretation of meetings, translation of documents, extension of travel support for GAC members from the Least Developed Countries, and remote participation at GAC meetings; and, 

· Propose better ways for governments to be informed about ICANN and for enhanced opportunities for the GAC to meet with the ICANN Board and community.

The working group is co-chaired by the GAC chair and by a Board member selected by the Board Governance Committee.  The joint working group has met during all ICANN meetings, namely Seoul, Nairobi and Brussels since its formation and expects to conclude its work by the San Francisco meeting with the submission of its report to the Board. The JWG aims to finalize the report in San Francisco and further JWG discussion is anticipated on ways that the Bylaws could formally acknowledge methods for the ICANN constituencies, including the GAC, to provide inputs into the policy development process at an early stage and as the process develops.

Initial Public Input to the ATRT on the Board-GAC Relationship:  During the Brussels meeting, the ATRT met with the GAC-Board working group as well as separately with the GAC and with the Board.  The following issues were raised in these discussions:

· The bylaws do not define what constitutes GAC “advice.”  GAC submits a variety of documents to the ICANN Board, including communiqués and letters from the GAC chair.  GAC believes all of these materials are “advice” triggering the Board’s obligation to adopt it or explain to the GAC why it does not accept the advice, but it is not clear that the Board agrees with this broad notion of what constitutes “advice.”

· GAC first seeks to develop a consensus view of a particular issue.  If it cannot do so, it will present the full ranges of views to the Board.  GAC members are concerned that requiring a consensus view for all advice will impair its ability to provide advice in a timely manner, but Board members are equally concerned that the Board cannot follow “advice” that may be a compendium of competing and conflicting views of GAC members.

· Although the bylaws require ICANN to request the advice of the GAC whenever the Board is considering an action for adoption that affects public policy concerns, there is no formal mechanism by which such requests are made or recorded.  The GAC chair attends Board meetings as a non-voting liaison and it appears that the Board views that as putting the GAC on notice of every action the Board is considering whether or not it formally requests an opinion.
  

· GAC members expressed concern that the Board is not providing feedback to the GAC on the advice it does provide to the Board.  One GAC member commented that the GAC regularly has to repeat its advice in subsequent communiqués because the Board does not supply any response to the GAC that it is taking the GAC advice into account in its decision-making.

· The bylaws set forth a formal process for the GAC to provide its input only at the Board level.  However, given that policy frameworks are formulated at the level of the supporting organizations long before a matter reaches the Board for decision, some participants suggested that ICANN should make provision, including changing the bylaws, if necessary, to allow for GAC input at earlier stages of the policy development process.

In the public comment process, the ATRT posed two questions to the public regarding the role of the GAC and the Board-GAC relationship:

· What is your assessment of the role of the GAC and its interaction with the Board?

· Are additional steps needed to ensure effective coordination by ICANN of GAC input on the public policy aspects of the technical coordination of the DNS?

About ten of the comments submitted in the public input process responded to these questions.  One commenter noted that the GAC “has consistently produced some of the best advice and input into ICANN processes.”
  However, others commented that the Board has not paid enough attention to the suggestions of the GAC and that there was no oversight mechanism to ensure the ICANN Board follows the GAC recommendations.
  Most commenters agreed that the GAC has a fundamental
 and important
 role to play on issues related to the public interest, but others opined that the GAC was not the “sole representative of the public interest”
 and that “all constituencies should have a role in representing the public interest.”
 

Few commenters offered concrete suggestions as to additional steps that could be taken to improve effective coordination of GAC input by the Board.  AT&T suggested that the “focus should be on improving coordination within the current advisory process as opposed to fundamentally changing the role or structure of the GAC.”

Public Comment on the Draft Recommendations: During the Cartagena meeting, the ATRT met separately with the Board and with the GAC.  In addition, several parties filed comments on the draft recommendations.

Overall, there was strong consensus that there is a compelling need to improve the relationship between the Board and the GAC and the process by which the Board received and considered public policy advice from the GAC.  For example, Norway stated that it was “of the firm opinion that the present practice of communication between the GAC and the ICANN Board handling the GAC advice is not very good” and that there was an “urgent need for improvements.”
  

On the specific question of the form by which the GAC should submit advice in recommendation 12, there was a lot of concern expressed about the draft recommendation that GAC advice should be “consensus” in order to trigger the Bylaw provisions obligating the Board to respond.  GAC members indicated that it is the practice of the GAC to operate in consensus as reflected in its operating principles.
  Other commenters raised concerns that the ATRT was suggesting a new way of determining consensus, such as requiring unanimity or a majority vote.
  It was not our intent to suggest a change in the way the GAC reaches consensus on public policy issues.  Accordingly, in response to these comments, we have dropped the language that the GAC “agree that only a ‘consensus’ view of its members constitutes an opinion that triggers [Board obligations].”  Instead, we now recommend that the GAC specifically identify when it is giving advice to the Board that it intends to trigger the Bylaw obligations of response and consultation.  This change is consistent with public comments that the GAC should “determine when input they file is advice [and is] input the Board must act on according to the [Bylaws].”
  France indicated its support for the idea that it should be “mandatory” for the Board to follow consensus GAC advice.
  To be clear, the Bylaws do not currently require the Board to follow the GAC advice without question and it is not our recommendation that it be mandatory for the Board to follow consensus GAC advice. 

There was widespread support for recommendation 16 that urges the Board to “increase the level of support and commitment of governments to the GAC process.”  Denmark noted that is it “paramount for ICANN’s global legitimacy as a public interest organization that ICANN seek to increase the level of support and commitment of governments to the GAC.”
  Some members of the GAC raised concerns that the draft proposal for ICANN to work more closely with senior government officials might interfere with the ongoing work of the GAC.  To resolve any confusion, we have rewritten the recommendation to make clear that any engagement of ICANN with senior officials should be complementary of the existing GAC process and should not replace or interfere with the existing work of the GAC.

Questions for Review.
Is ICANN adequately assessing the role and effectiveness of the GAC? 
Do the activities of the JWG constitute an adequate assessment of the role and effectiveness of the GAC on the part of ICANN?

Is ICANN adequately making recommendations for improvement to ensure effective consideration by ICANN of GAC input on the public policy aspects of the technical coordination of the DNS?

Would effective consideration of the public policy aspects of ICANN issues be improved by:

· Defining more specifically what constitutes a GAC advice under the bylaws?  Issues to be considered include what form such advice must take to trigger Board obligations to follow it or engage in mediation process whether to require a consensus, what obligations the Board has, if any, with respect to other forms of GAC “advice.”

· Defining more specifically the process by which the Board seeks advice from the GAC on public policy issues?  Issues to be considered include what form of notice the Board should give, whether the process is one-time or iterative, how the Board should track this process, either through a database or otherwise.

· Defining more specifically how the Board considers and responds to GAC advice.

· Facilitating the GAC, through bylaw changes or otherwise, to engage with supporting organizations and other constituencies early in the process to ensure that public policy input is provided and considered in a manner to help shape the formulation of ICANN policies.

· Having ICANN provide more support to the GAC.  Issues to be considered include preserving the independence of the GAC and ensuring that ICANN policy staff is fully aware of GAC issues and concerns.

· Enabling the GAC to work intersessionally in order to more quickly respond to public policy changes proposed by ICANN?

Findings

The current Board-GAC relationship is dysfunctional and has been so for several years.  While the Bylaws limit the Board’s ability to evaluate the performance and operation of the GAC, the Board should have acted long before now to engage the GAC to resolve the ambiguities in the Bylaws and to build a more productive working relationship with the GAC.  The joint Board-GAC working group established in 2009 offers an appropriate vehicle for these issues to be considered and recommendations developed.  But for this process to produce a result that demonstrates that ICANN is adequately assessing the GAC, the Review Team strongly recommends that the following issues be resolved by the conclusion of the working group effort.

First, both the Board and the GAC, need to clarify what constitutes GAC “advice” under the Bylaws and the Board needs to exercise more discipline in asking for GAC advice on public policy issues.  The GAC notion that any communication it has with the Board constitutes GAC advice has proven to be unworkable as there has likely been confusion as to which pieces of Board input have triggered the Board’s obligations to follow GAC advice.  Similarly, the Board position that it does not need to formally request a GAC opinion because the GAC is “on notice” as to all matters before the Board has also confused the process envisioned in the Bylaws by which the Board more formally solicits GAC advice.

Second, both the Board and the GAC need to work together to have the GAC advice provided and considered on a more timely basis.  Instituting a more formal process for requesting opinions should help in this regard by making it clearer when the Board is seeking a GAC opinion but given that the GAC meets face-to-face only three times a year, it will need to establish other mechanisms for preparing and reaching agreement on consensus opinions in a more timely manner.

Third, the Board, working with the GAC, needs to develop and implement a process to engage the GAC earlier in the policy development process.  All parties would benefit if the supporting organizations and other constituencies could receive public policy input as early in the policy development process as possible.  Such a process would also reduce the delay associated with requesting GAC input only after an issue has been submitted to the Board for its consideration and approval and should reduce the back-and-forth between the Board and the GAC that has not served either party well in the specific cases of .xxx and gTLDs.  As a related matter, the Board and the GAC should jointly develop and implement actions to ensure that the GAC is fully informed as to the policy agenda at ICANN and that ICANN policy staff is aware of and sensitive to GAC concerns. 

Fourth, the Board should endeavor to increase the level of support and commitment of governments to the GAC process.  
Recommendations:
1.  ICANN, acting through the GAC-Board joint working group, needs to clarify by March 2011 what constitutes GAC public policy “advice” under the Bylaws.  

2.  ICANN, acting through the GAC-Board joint working group, should establish by March 2011 a more formal, documented process by which it notifies the GAC of matters that affect public policy concerns to request GAC advice. As a key element of this process, the Board should be proactive in requesting GAC advice in writing.  In providing public policy advice to the Board, whether in response to a Board request or otherwise, the GAC should declare when it intends its advice to trigger the Board’s obligations under the Bylaws to follow the advice or work with the GAC to find a mutually acceptable solution. 
In establishing a more formal process, ICANN should develop an on-line tool or database in which each request to the GAC and advice received from the GAC is documented along with the Board’s consideration of and response to each advice. 

3.  The Board and the GAC should work together to have the GAC advice provided and considered on a more timely basis.  ICANN, acting through the GAC-Board joint working group, should establish by March 2011 a formal, documented process by which the Board responds to GAC advice.  This process should set forth a) how and when the Board will inform the GAC whether it agrees or disagrees with the advice and b) will specify what details the Board will provide to the GAC in circumstances where it disagrees with the advice.  This process should also set forth the procedures by which the GAC and the Board will then “try in good faith and in a timely efficient manner, to find a mutually acceptable solution.” This process should take into account the fact that the GAC meets face-to-face only three times a year and should consider establishing other mechanisms by which the Board and the GAC can satisfy the Bylaw provisions relating to GAC advice.  

4.  ICANN, acting through the GAC-Board joint working group, should develop and implement a process to engage the GAC earlier in the policy development process and not when the decision is being made. 

5.  The Board and the GAC should jointly develop and implement actions to ensure that the GAC is fully informed as to the policy agenda at ICANN and that ICANN policy staff is aware of and sensitive to GAC concerns.  In doing so, the Board and the GAC may wish to consider creating/revising the role of ICANN staff support to the GAC and whether the Board and the GAC would benefit from more frequent and longer joint meetings. 

6.  The Board should endeavour to increase the level of support and commitment of governments to the GAC process.  First, the Board should encourage member countries and organizations to participate in GAC deliberations and should place a particular focus on engaging nations in the developing world, paying particular attention to the need to provide multilingual access to ICANN records. Second, the Board, working with the GAC, should establish a process to determine when and how ICANN engages senior government officials on public policy issues on a regular and collective basis to complement the existing GAC process. 
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�This means that the GAC needs to declare this every single advice.  Is this something that was agreed in Cartagena?  Is this something to identify what is an advice and what is not? Or to identify exactly which view that should trigger the board's obligation should there be more than one expressed view? I personally feel that this needs to be declared only when there is a range of views expressed and not for each advice.
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