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=========

Context

=======

The GNSO initiated a policy development process in December 2005

[PDP-Dec05] to develop policy around whether to introduce new gTLDs, and

if so, determine the selection criteria, allocation methods, and

contractual conditions.   

During 2005, ICANN commenced a process of revising the .net agreement and awarded the management of .com. The .com agreement was scheduled to be opened for public comment in November, 2005, and reawarded in the fall of 2006. During 2005, as part of a litigation settlement process between ICANN and Verisign, the award of management of the.com TLD was brought forward. A draft settlement agreement was posted in 24 October O5, thus notifying the community of the change in the timing of the award of the management of the .com 
registry.  In the public comment process required by the ICANN bylaws, there has been substantial discussion amongst members of

the GNSO community around both the 2005  .net agreement (dated

29 June 2005), and the proposed .com agreement (dated 24 October 2005

and revised , 29 January 2006).   In addition, the Council takes note that the .aero and .museum TLD registry agreements are posted for public comment in regard to renewal.

The GNSO Council recognise that 
issues such as renewal are part of the broader issues
of contractual conditions for existing gTLDs; the GNSO Council recognizes that 
it is the purpose of consensus policy to guide the development of contractual agreements, while also recognizing that some areas within existing agreements may have been negotiated by ICANN staff, without the benefit of policy guidance, and as such, will require consensus policy for any changes. 


At its 17 January 2006 meeting, GNSO Council requested that the

ICANN staff produce an issues report "related to the dot COM proposed

agreement in relation to the various views that have been expressed by

the constituencies."  The constituency statements that staff was instructed to base the Issues Report on, and provided in relation to the .com agreement make it clear that there was broad intent of the councilors to address policy issues of impact on all existing and future gTLD registries, in the areas identified in the constituency and AlAC statements. This issues report is available at:

 http://www.gnso.icann.org/mailing-lists/archives/council/msg01951.html
.  

Section D of this Issues Report provides a discussion of many of the

issues that had been raised by the GNSO community in response to the

proposed revisions to the .com agreement.   In the issues report the

ICANN General Counsel advised that it would not be appropriate to

consider a policy development process that specifically targets the .com

registry agreement.   

At its meeting on 6 February 2006, members of the GNSO Council clarified

that the intention of the request for the issues report was to seek an

issues report on the topic of the broader policy issues that relate to

the contractual conditions of gTLD agreements, which have been

identified from the various views expressed by the GNSO constituencies

on the proposed .com agreement. This is documented in the MP3 recording and in the minutes of the Council meeting.
At its meeting on 6 February 2006 the GNSO Council recognised that while

the PDP initiated in December 2005 [PDP-Dec05] included within its terms

of reference the topic of contractual conditions, there were reasons not to seek to undertake the substantive revision of that PDP, which is progressing fairly rapidly and effectively, and given that a possible outcome of

that PDP would be that there should be no additional gTLDs, thus the

Council could not depend on that PDP to address the policy issues raised by the

GNSO community related to the gTLD registry agreements and contracts, both existing and future.
Thus at its meeting on 6 February 2006, the GNSO Council decided to

initiate a separate PDP [PDP-Feb06] to look at specific areas of

contractual conditions of existing gTLDs, but recognizing that it will be necessary to extend any consensus policy into future gTLD agreements..

The work of PDP-Feb06 will naturally be conducted within the context of

the work on PDP-Dec05, and if it is decided that new gTLDS should be

introduced, the policy work of PDP-Feb06 will be incorporated into a

single gTLD policy.

Goal

====

The overall goal of this PDP therefore is to determine what contractual

conditions are appropriate for the long term future of gTLDs within the

context of ICANN's mission that relate to the issues identified in the

specific terms of reference below.

Terms of Reference

==================

1. Registry agreement renewal 

1a. Examine whether presumptive rights of renewal in registry agreements

serve to promote ICANN's core mission and values, including promotion of

competition, DNS stability and security and 

1b. Examine what benefits to the ICANN community are provided by a  presumptive rights of renewal. Including whether such a presumptive right is necessary or beneficial to encourage a long-term

view of registry operations in terms of investment and infrastructure

investment.

1c. Examine under what conditions a presumptive right of renewal should

be deemed justified and whether there are different conditions for different kinds of gTLD registries.

1d. While recognizing that some of the current registry agreements include a

presumptive right of renewal and others do not, use the findings from 1a) – 1c) above to

determine under what guidelines, or conditions  presumptive renewal should be included in all registry

agreements.
1e. Examine whether a presumptive right, if given, should still be limited to no more than three awards, without open competitive bid process
2. Relationship between registry agreements and consensus policies 

2a. Examine whether certain registry agreement contract provisions

should be immune from application of consensus policy and how this

should be determined;what kind of public comment process is required,etc.
[2b. Examine whether sponsored TLDs should retain the policy-making

authority now delegated in their registry agreements and whether there are ever circumstances, and what they are, where a sponsoring entity should lose their policy making authority, even if maintaining the management of the registry in a reaward.]

Or ALT 
2b1) Examine whether sponsored TLDs policy making authority should be redefined and if so, what changes would be needed, and under what circumstances such changes would be applied. 
2c. Recognizing that current registry agreements include grandfathered, or staff negotiated and varying

limitations on scope and applicability of consensus policy, examine the

extent to which registry agreements could state that consensus policies

may not affect certain terms of the agreement and determine whether

future registry agreements should be restricted to a uniform scope and

applicability of consensus policies.

3. Policy for Price controls for registry services 

3a. Examine in what ways price controls contribute to ICANN's core

mission and values, especially the promotion of competition and the net

effects on end users.

3b. While not discussing the prices of registry services, examine what conditions might justify price controls policy for particular

registries.

3c. Examine objective measures (cost calculation method, cost elements,

reasonable profit margin) for approving an application for a price

increase when price control is applied. 

3d. In view of the findings, determine if registry agreements should

prescribe or limit the prices for registry services.

4. ICANN fees 

4a. Examine whether ICANN fees defined in registry agreements should be

subject to policy determination.

4b. Examine whether ICANN fees should be tailored to registry business

models.

4c. Determine how ICANN's public budgeting process should relate to the

negotiation of ICANN fees and what transparency requirements should exist.
5. Uses of traffic data 

5a. Examine the differences in traffic data available to "thin" and

"thick" registries and which privacy issues exist in such traffic data.

5a1. Examine the different types of traffic data available, and how it relates to the downstream provision of competitive services, both by registrars, and by other third parties who rely on such data.
5b. Examine how the use of traffic data can enhance services to registry

clients.

5c. Determine whether any provision should be required for

non-discriminatory and cost based access to traffic data.

5d. Determine whether the uses of traffic data, available to registries

as a consequence of registry operation, should be restricted.

6. Investments in development and infrastructure 

6a. Examine how requirements for specific investment levels in registry

agreements promote ICANN's core mission and values, especially as to

promoting competition and ensuring DNS stability and security.

6b. Determine whether registry agreements should require specific

investment levels in the areas of development and infrastructure.

6c. Determine whether security and stability goals should be reflected

in registry agreements as specific commitments, either as customer

service levels or as investment targets.









