Draft outline for work of the Working Group on Mechanisms to protect rights of others, including preventive Intellectual Property Protection Mechanisms

Proposed Purpose:  
New TLD registries will be responsible for policies and practices that minimize abusive registration activities that affect the legal rights of others.  That includes measures to discourage the registration of domain names that infringe intellectual property rights and minimize abusive registrations.  At present, a number of TLD registries, and notably sTLD registries, are required to implement safeguards against allowing unqualified registration and to ensure compliance with ICANN policies designed to protect rights of others.
The working group should aim to identify the problems that a preventive rights protection mechanism is intended to solve. This includes infringement of trademarks and bad faith registrations.  The working group should examine whether existing mechanisms, such as sunrise periods, have been successful in preventing and addressing abusive registration practices.  The working group should also explore alternative ways of solving the identified problems as part of the implementation plan for new TLDs.  
As part of this work, the working group will analyze existing mechanisms, identify commonalities among such processes, discuss who would be eligible to rely on the preventive protection mechanism for new TLDs, assess the feasibility of drawing from existing mechanisms, and identify and evaluate alternatives to existing processes.

Suggested Outline of Working Group Work Plan

I. Analyze Existing Rights Protection Mechanisms 

A. Identify relevant existing TLDs (not limited to gTLDs)
I. Identify both problems that existing preventive mechanisms are designed to solve and new problems that may have developed 
I. Describe existing rights protection mechanisms

1. Eligibility

2. Rights bases or requirements

3. Submission process and costs of submission

4. Review of applications

5. Challenge mechanism and cost of mechanism

I. Issues arising out of or related to the existing rights protection mechanisms

1. Eligibility

2. Rights bases or requirements

3. Review of applications

4. Allocation 

I. Analyze Quantitative Success – relation between preventing the dispute and resolving the dispute
I. Define quantitative success in light of the problems identified in I.B.
I. Number of preventive registrations, number of preventive registrations vs. overall number of registrations; proportion of registrations that are purely defensive

I. Number of challenges overall and in relation to number of registrations; challenger success rate

I. Evaluate quantitative success in light of the problems identified in I.B.
I. Analyze Qualitative Success

I. Define qualitative success in light of problems identified in I.B.
I. Nature of use of names registered during start up period

I. Whether rights protection mechanism process protects rights in a cost-effective manner in light of problems identified in I.B.
I. Evaluate qualitative success in light of problems identified in I.B.

I. Impact on registries and registrars

1. Resource allocation

a) Development of rights protection mechanism

b) Implementation of rights protection mechanism

I. Other considerations

I. Impact on other affect parties

II. Identify Commonalities and Variances among existing rights protection mechanisms, including the evaluation by affected parties.
A. Eligibility Commonalities and Variances
B. Procedural Commonalities and Variances 
1. Submission

2. Review

3. Challenge

C. Level of Satisfaction

II. Prior Rights Owners
II. Registrars
II. Registries
II. Other Categories 
III. Scalability of rights protection mechanisms

A. Feasibility

Conclusions derived from I and II above -- effectiveness; impact on registrars, registries, and other affected parties; concerns of IP owner and holders of other rights

B. Implementation Considerations

IV. Identify and Evaluate Alternative Mechanisms

A. Alternatives

B. Evaluation

Suggested Working Group Membership 

The following list sets out initial ideas for experts that would provide useful contributions.  The list is neither binding nor enumerative. 
· Owners of globally famous brands from different regions.
· INTA Internet Committee member 
· Rights protection mechanism dispute panelist 

· Non-profit educational or charitable organization representative

· Registrars with experience in preventive rights protection mechanisms
· Registries with experience in preventive rights protection mechanisms
· Representative from EURid or PWC, EURid validation agent

· Commercial financial institution representative (because of concerns over consumer protection and concerns related to fishing and identity theft)
· IPC designee

· NCUC designee

· ISP designee
· BC designee
· WIPO representative (given WIPO’s expertise in evaluating existing rights protection mechanisms)
Timeline: 
The working group should conclude its work in time to provide a report for the GNSO Council meeting in April 2007

Material [will be provided by ICANN staff]: 

