Discussion paper for an ICANN anti-revolving door and ethics policy:

I put together the following eight principles that I believe may be necessary, more or less, with comments on how each compare to certain existing policy within the USG. That is done for a reference point only and not as a direct analogy.

1. Ban ICANN Staff from working on policy, policy implementation, or contracts directly and substantially related to their prior employer for one to three years. (May depend to some degree on details of 5 and 6 below.)  This is similar to the Obama administration restrictions which is for two years.  

2. Prevent ICANN Staff from taking executive positions or positions directly and substantially related to ICANN policy or contracts for one to three years after leaving ICANN.  This is similar to the general post employment restriction imposed on Hill staff.  However, it may be worth considering something similar to the FCC distinction between general and specific matters. e.g. A one year ban on general matters and a permanent ban on specific matters.  

3. Require that contracts be awarded competitively. This should be non-controversial. Generally this is the case in the federal government except where a sole source contract has been authorized, usually for national security reasons.

4. Ban gifts to ICANN Executive Staff and any Staff working on policy, policy implementation, or contract awards. (This may already be in place.) This is the federal policy unless the employee has a longstanding personal relationship with the person making the gift. This should be non-controversial, except that it is in conflict with ICANN's standard practice of soliciting "sponsorship" from contracting parties for all manner of meeting expenses and entertainment.

5. Require all contracted parties to agree not to actively recruit ICANN Staff during the term of the contract and for one to three years after termination, regardless of the reason. If a federal employee is solicited by an outside party, generally the federal employee is required to immediately notify their employer and to recuse themselves from consideration of any issues dealing with the prospective employee. This could be very hard to enforce.

6. Require ICANN to agree not to actively recruit staff of contracted parties during the term of the contract and for one to three years after termination, regardless of the reason. There is no similar provision in federal law either for the House or the Senate, or the Executive Branch.  

7. Establish a Whistle Blower protection policy. Standard in the federal government. There may already be applicable protections under California non-profit law.

8. Establish/Appoint an independent agency to investigate ethics violations. The Senate and the House and every federal agency has ethics procedures in place. Again, California non-profit law may be applicable.  Also, government contract law should apply. Not sure we want to establish/appoint a new agency.

We may also want to consider if/how these principles may apply to Directors as well. For example, COI rules are in place to protect against the Board equivalent of principle 1. Are any new rules necessary to protect against exiting Directors becoming immediately involved in policy work or other situations that may influence other ICANN Directors or Staff?

For reference only:

We did a brief review of restrictions in place for 1) USG Administration employees, 2) Hill staff, and 3) FCC employees were considered. They all are similar but have some differences according to the time and manner of post-employment restrictions, etc. This is not meant to be a direct analogy for ICANN, only a reference point.  

Most relevantly, the FCC makes a distinction between rulemakings and matters of general applicability; and specific party matters (e.g. enforcement actions, mergers). The FCC has no time restriction on rulemakings. You can be working in the FCC on a rulemaking on a Friday, and join a company and file comments on the same rulemaking the following Monday.  However, the ban on specific party matters is permanent. If you work in the FCC on a merger or an enforcement action, you can never represent an outside party on the same matter.

The Hill and the Administration have post-employment bans that are similar except in duration. For Hill staff, there is a one year ban on lobbying or advocating before your former member (or Committee in the case of Committee staff).  However, you can lobby immediately before other members (or Committees).

The Obama Administration has adopted stricter limitations both for former lobbyists or advocates joining the Administration, and for political appointees leaving the administration. For those joining the Administration, there is a two-year ban on working on issues related to your former employers.  For those leaving the Administration, there is a ban on lobbying the executive branch for the remainder of the Obama Administration.

All three sets of ethics regulations generally ban the receipt of gifts from regulated entities, however, the definitions of gifts and certain exceptions are voluminous.

