May 2016 Discussion Draft


MEMO: To DT for Auction Funds Proceeds CCWG Charter

From: Xavier Calvez, Chief Financial Officer and Samantha Eisner, Associate General Counsel, ICANN

Legal and Financial Considerations for Inclusion in Charter
As part of ICANN’s participation in the drafting team, ICANN is providing a memo that outlines some of the issues that will impact how ICANN can disburse the New gTLD Auction Proceeds.  Because of the legal and financial restrictions that ICANN will have to take into account when disbursements are made, this memo is provided as a starting point to identify the considerations that could guide the CCWG in its work and that might be appropriate for reference in the CCWG’s Charter.

This is an initial discussion draft.  We look forward to conversation on these items.

Background

As stated in the Applicant Guidebook:

The purpose of an auction is to resolve contention in a clear, objective manner. It is planned that costs of the new gTLD program will offset by fees, so any funds coming from a last resort contention resolution mechanism such as auctions would result (after paying for the auction process) in additional funding. Any proceeds from auctions will be reserved and earmarked until the uses of funds are determined. Funds must be used in a manner that supports directly ICANN’s Mission and Core Values and also allows ICANN to maintain its not for profit status. Possible uses of auction funds include formation of a foundation with a clear mission and a transparent way to allocate funds to projects that are of interest to the greater Internet community, such as grants to support new gTLD applications or registry operators from communities in subsequent gTLD rounds, the creation of an ICANN-administered/community-based fund for specific projects for the benefit of the Internet community, the creation of a registry continuity fund for the protection of registrants (ensuring that funds would be in place to support the operation of a gTLD registry until a successor could be found), or establishment of a security fund to expand use of secure protocols, conduct research, and support standards development organizations in accordance with ICANN's security and stability mission.
This memo provides some discussion on issues that could impact ICANN’s not-for-profit status, as well as additional legal and financial issues that need to be considered to maintain good governance standards.
Guidelines and principles for DT consideration
1. Must further 
ICANN’s mission, as identified in the Bylaws and in alignment with the Articles of Incorporation

Due to its 501(c)(3) tax exempt, public charity status, ICANN must act exclusively in service to its charitable purpose, and as limited by its Mission.

NOTE: The drafting team should make sure that any reference to the mission takes into account the revised mission statement that is being developed and approved for incorporation into the Bylaws.  Not only is support of ICANN’s mission important, but it is also important that ICANN is not subject to independent reviews or other challenges because it is acting in alignment with the recommendations. 
2. Must not serve to benefit private parties or individuals.

a. Considerations for grants to organizations
So long as the expenditure of funds is in furtherance of ICANN’s mission and is not providing private benefit, there is large range of organizations that ICANN is able to define as eligible. However, the CCWG will have to consider, as part of making its recommendations, the extent of administrative burden in defining and evaluating eligibility of the candidates, and the extent to which ICANN’s continued involvement or oversight might be required in order to make sure its legal obligations are met
. It is clear that such eligibility will need to be evaluated irrespective of the grant, but how extensive or cumbersome this evaluation is prior to the grant as well as after the grant is made, needs to be taken into account.
When providing grants to another 501(c)(3) organization that operates as a public charitable organization,
 once alignment is confirmed to ICANN’s mission, the level of administrative needs to confirm the entity is minimal.  This is in contrast to a for-profit organization, or another form of organization that is not recognized as equivalent to a 501(c)(3).  If ICANN were directed to make grants to a for-profit entity, for example, or an IGO, NGO, or a foreign non-profit, the administrative burden on ICANN to assure compliance with its obligations rise.  
To the extent that ICANN is requested to financially support an organization that does not have 501(c)(3) status, ICANN is required to conduct due diligence prior to providing that support to ensure that only incidental private benefits will result (such as payment of reasonable employment salaries).  That due diligence could include, for example, seeking a clear description of the public benefits that will be generated by the activity, and the circumstances and means through which those benefits are expected to be achieved.  It could include seeking of financial data or other information that is appropriate in the circumstance.

The reliance on 501(c)(3) status can be expanded a bit.  There is the possibility that a foreign non-profit or NGO could obtain an affidavit or opinion of counsel that they operate as an equivalent of a 501(c)(3) public
 charity
.  With the proper documentation, ICANN may rely on that affidavit or opinion to demonstrate the public benefit and lack of private benefit, therefore not needing to engage in detailed due diligence. The Charter may wish to include a directive for the CCWG to consider prioritizing potential recipients based on the resources that would be needed to even evaluate their applicability
.
b. Recommended Prohibition on Grants to Individuals

When ICANN expends funds, those funds must be in furtherance of it mission. Typically, this results in an exclusion of grants/payment of funds to individuals, because there is little possibility of performing the proper review over the use of those funds to make sure that they went towards ICANN’s charitable purpose, as opposed to enriching the individual.  This does not mean that the funds cannot be provided to an organization that provides direct services to individuals, but ICANN itself should not be in the position of providing individual grants.

3. Must not be used for political activity

ICANN is barred from engaging in any activity that intervenes in a political campaign for a candidate for public office.  This includes not providing funds to a separate organization that intervenes in a campaign.  As a result, the Charter is recommended
 to include a requirement that funds cannot be provided to organizations that intervene in campaigns for candidates. This prohibition could read: “prohibit the use of the funds to support political campaign activity that is prohibited under section 501(c)(3).”  For those not familiar with U.S campaign activity, an explanation could be provided, such as:

“Political campaign activity is activity that supports or opposes one or more candidates for public office.   Political campaign activity includes, but is not limited to, making partisan statements of candidate or political party preference and projects designed or targeted to influence voter acceptance or rejection of a candidate. Coordinating activities with a candidate’s campaign or a political party is also political campaign activity.  Political campaign activity does not include nonpartisan activities that do not attempt to influence an election by supporting or opposing a candidate, such as voter registration drives or production of neutral voter guides.”

4. Should not be used for lobbying activities
Lobbying is an attempt to influence specific legislation by communicating views to legislators or asking people to contact their legislators. This includes legislation actually introduced in a legislative body, under discussion, or merely being proposed. Lobbying does not include public education about issues, advocacy with respect to matters that are not specific legislation or legislative proposals, regulatory work, litigation, and work before administrative bodies.

While ICANN does engage in a small amount of activity that is classified as lobbying (as reported on ICANN’s annual tax filings), this lobbying activity has limitations, and must be an “insubstantial” part of ICANN’s activities.  However, if ICANN were to provide funds to another organization that engages in lobbying activities, those activities would be considered ICANN’s, and could impact ICANN’s tax exempt status.  As a result, it is recommended that the Charter includes a requirement that funds cannot be provided in support of lobbying activities, and that requirement be an express commitment as part of a grant process.

5. Conflict of Interest Considerations
ICANN is prohibited from benefitting insiders to ICANN.  In terms of guidance to the drafting team, the charter could prohibit the CCWG from recommending awards of assistance to businesses that are owned in whole or in part by ICANN board members, executives or staff or their family members and awards that may be used to pay compensation to ICANN board members, executives or staff or their family members.  This is an appropriate limitation when ICANN itself is responsible for decision making over the expenditure of funds.

Because of the special community nature of this work, we recommend that the charter include safeguards and requirements for segregation of duties amongst those who develop the requirements and those who assist in the identification of potential recipients.  Moreover, , an important safeguard against the possibility of self-dealing or private benefit could be prohibit the CCWG from recommending awards of assistance to businesses owned in whole or in part by the CCWG members (participating in any phase of the CCWG process), their family members, and awards that would be used to pay compensation to CCWG members or their family members.  If any CCWG members are participating on behalf of an organization, it might be appropriate to include a prohibition on awards further, to include considerations of board members, executives, staff or family members for those participating organizations.
This limitation 
will only be possible through a requirement that the CCWG membership must (1) complete and maintain up to date a statement of interests that identified their individual and family interests, and (2) adhere to a conflict of interest policy similar to those used at the Board level.  The Conflicts of Interest requirement should be specified in the Charter.
6. Procedural Concerns
Though the CCWG may be in a position to provide initial vetting over potential recipients, ICANN will always be responsible for making sure that funds are provided to appropriate organizations both in confirmation of mission and in making sure that funds are provided in a manner consistent with maintaining ICANN’s 501(c)(3) status.  In maintaining the Board’s fiduciary duty, the Board cannot cede this responsibility to the community.
There are things that the CCWG can do within its recommendations to help further its work.  For example, the CCWG could include as part of its recommendations a consensus-supported assessment that an identified use of funds is within ICANN’s mission.  Or the CCWG could recommend that a process be developed for the broader community to consider whether a proposed grant is within mission.
The CCWG could also request that a process be developed and made publicly available through which ICANN will perform due diligence over potential recipients, so that there is understanding of how ICANN would make those assessments.  It may not be possible for all documentation consulted within that decision-making process to be made public, so the process should also identify transparency and confidentiality requirements.  

Because there is necessary overhead for administering (and possible continued oversight of) the funds, the Charter should also specify that appropriate considerations should be made to cover those costs out of the Auction Proceeds.
7. Financial and Fiduciary Concerns

The auction fund pool is currently over US$100M, effectively a bit less than a full year’s operating budget within ICANN.  The Board and Officers of ICANN hold fiduciary duties to the organization to make sure that self-dealing does not occur and their private interests are not benefited through ICANN’s decision making and actions.  While this obligation exists at all times, the process through which funds will be disbursed must happen as transparently as possible, without conflict, and based on complete information.  As discussed above, it is not just ICANN Board or staff who should be without conflict, but also those participating in the decision making.
Depending on the outcomes of the CCWG, ICANN might be put into longstanding audit compliance efforts to assure that the funds disbursed are being used in appropriate ways.  For example, would the CCWG recommend a single entity receiving a grant of a sufficiently large size that it would make sense for ICANN to take on a role in the governance of how that money is spent?  What reporting requirements will be needed to satisfy ICANN’s auditing requirements?  Will a separate trust or foundation need to be established to oversee this work?  While none of these are items that the DT can solve, and the answers to many of these questions depend on the actual form of the recommendations, the DT could include a requirement in the Charter that the CCWG include considerations of administration and complexity and duration of future oversight as part of the development of their recommendations, and to require consultation with ICANN’s CFO on those matters.

� There is a type of organization that is classified as a “private foundation”.  These organizations might not be exclusively charitable in nature, and as a result could be appropriate for exclusion from eligibility to receive funds.  However, because the public charity/private foundation designation is not recognized in many jurisdictions, we are not suggesting an outright prohibition on supporting private foundations across the Board. 


� 


� Connected to this lobbying prohibition, we recommend a prohibition on providing funds to labor unions.





�Prefer the use of “be consistent with”


�Critical constraint. Is it conceivable that a donation / disbursement to a foundation could be consistent with ICANNs mssion and the foundation could then allocate funds inconsistent with ICANN’s mission and yet the charitable status of ICANN is not impacted? Or is it vital that the mission limitation is carried throughout the chain.


�Thinking here about met at the outset and maintained. What is the ongoing responsibility?


�


�This is vital to understand and develop as it could expose us to significant criticism if we were somehow strictly restricted to to 501©(3) i.e. US organisations.


�This proposal also carries the risk of “US bias” that we need to be midful of


�It will be good to summarise / tabulate these very specific recommendations


�Is such a limitation uduly onerous? The principle is sound but does it inadvertently exclude valuable participation?
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