6.2 Second Level

Complainants are required to prove, by clear and convincing evidence that, through the
registry operator’s affirmative conduct:

(a) there is a substantial pattern or practice of specific bad faith intent by the
registry operator to profit from the sale of trademark infringing domain names;
and

(b) the registry operator’s bad faith intent to profit from the systematic
offering for sale or otherwise making available for registration registration of
domain names within the gTLD that are identical or confusingly similar to the
complainant’s mark, which:

(i) takes unfair advantage of the distinctive character or the
reputation of the complainant's mark; or

(ii) impairs the distinctive character or the reputation
of the complainant's mark, or

(iii) creates a likelihood of confusion with the complainant's mark. In other words, it is not
sufficient to show that the registry operator is on notice of possible trademark infringement
through registrations in the gTLD. The registry operator is not liable under the PDDRP solely
because: (i) infringing names are in its registry; or (ii) the registry operator knows that infringing
names are in its registry; or (iii) the registry operator did not monitor the registrations within its
registry.

A registry operator is not liable under the PDDRP for any domain name registration that:
(i) is registered by a person or entity that is unaffiliated with the registry operator; (ii) is
registered without the direct or indirect encouragement, inducement, initiation or
direction of any person or entity affiliated with the registry operator; and (iii) provides no
direct or indirect benefit to the registry operator other than the typical registration fee
(which may include other fees collected incidental to the registration process for value
added services such enhanced registration security or complying with the Sunrise RPM);
significantly higher prices without “something more”; and listing an otherwise generic
name at a significantly higher price unless it is specifically targeted based on the TLD
term (e.g., apple.computer vs. apple.food).;

An example of infringement at the second level is where a registry operator has a pattern
or practice of actively and systematically encouraging registrants to register second level
domain names and to take unfair advantage of the trademark to the extent and degree
that bad faith is apparent. Another example of infringement at the second level is where
a registry operator has a pattern or practice of acting as the registrant or beneficial user
of infringing registrations, to monetize and profit in bad faith.’

For clarity, the changes to the policy after August 1, 2020, are not meant to create any new rights,
but merely clarifies how a complainant might use the existing policies and procedures.
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ICANN shall not implement a remedy for violation of the Trademark PDDRP for at
least 20 days after the issuance of an Expert Determination, providing time for an
appeal to be filed.

If an appeal is filed, ICANN shall stay its implementation of a remedy pending
resolution of the appeal.

In the event a registry operator loses a proceedings under this dispute resolution
mechanism, ICANN must implement a remedy but ultimately ICANN retains discretion
as to whether or not the remedy chosen by the Expert is appropriate. If ICANN
decides to implement a remedy for violation of the Trademark PDDRP, ICANN will wait
ten (10) business days (as observed in the location of its principal office) after notifying
the registry operator of its decision. ICANN will then implement the decision unless it
has received from the registry operator during that ten (10) business-day period
official documentation that the registry operator has either: (a) commenced a lawsuit
against the Complainant in a court of competent jurisdiction challenging the Expert
Determination of liability against the registry operator, or (b) challenged the intended
remedy by initiating dispute resolution under the provisions of its Registry Agreement.
If ICANN receives such documentation within the ten (10) business day period, it will
not seek to implement the remedy in furtherance of the Trademark PDDRP until it
receives: (i) evidence of a resolution between the Complainant and the registry
operator; (ii) evidence that registry operator’s lawsuit against Complainant has been
dismissed or withdrawn; or (iii) a copy of an order from the dispute resolution provider
selected pursuant to the Registry Agreement dismissing the dispute against ICANN
whether by reason of agreement of the parties or upon determination of the merits.



