5B. Translation 
As required by ICANN Bylaws, Article 4, Section 4.3(l), “All IRP proceedings shall be administered in English as the primary working language, with provision of translation services for Claimants if needed.” Translation may include both translation of written statements, documents, transcripts and decisions as well as interpretation of oral proceedings, ensuring that no party is disadvantaged by language. 
The Claimant’s written statement of dispute must be submitted in English.  No adverse inference will be drawn from the fact that the statement of dispute and/or request for translation services is in English.	Comment by Kurt Pritz: What  type of adverse inference might be made and at what point of the proceedings? I have the sense you are making a good point but it is not quite clear to me. Is the idea that the statement of dispute might initially sound less than competently done due to lack of translation service?
A request for translation services:
(i) May accompany the written statement of dispute, and must do so if the Claimant is seeking reimbursement of the costs of translating the written statement of claim into English, and/or seeking translation of ICANN’s written statement in response from English into another language.  Where the request for translation services is made with the written statement of dispute, it does not count towards the page limit for the statement of dispute; or
(ii) May be made subsequently if a new need for translation services arises during the course of the proceedings.
Any request for translation services must identify the language(s) in question and include an explanation of why the Claimant needs such services.  Each request shall not exceed 5 pages, double-spaced and jn 12-point font. 
Requests for translation services generally shall be determined by the IRP Panel. In exceptional circumstances, the request may also be dealt with by an emergency panelist as an interim measure under section 10 if a determination is required as a matter of urgency before the IRP panel in seated.    	Comment by Kurt Pritz: Add, “…which will generally accept the claimant’s statements of fact made in the request to be true.” Do we want to draw any boundaries around this? E.g., no request for additional evidence, no hearings, establishing a timeline, no appeals, presumption in favour of the claimant?	Comment by Susan Payne: This would require a corresponding amendment to section 10
The IRP Panel shall have discretion to determine (i) whether the Claimant has a need for translation services, (ii) what documents and/or hearing that need relates to, and (iii) what language the document, hearing or other matter or event shall be translated from or into. 	Comment by Kurt Pritz: We need Mike Silber for this clause. Maybe, “which languages will be translated.” Anything to get rid of those prepositions.
In exercising its discretion, the IRP Panel should have regard to the following non-exhaustive considerations:	Comment by Kurt Pritz: Here is the rub for me. The Bylaws say, “if needed.” My thinking is that: 

 The Bylaws say, “if needed” in order to fulfill the intent of the Bylaws described in factors (1) and (2); so they should not be part of the balancing. 

 If translation is “needed” then (4) is not a consideration. It is needed.

 So, I think the only considerations are: (1) Is translation “needed,” e.g., does the claimant or her / his legal representation have proficiency in English, and (2) is the document material or relevant to an issue to be decided.

Proficiency is a term of art (and a high bar). We might try to define it as something like being able to understand and competently participate in legal proceeding in English – or – not being disadvantaged in a material way if proceedings are held in English and translation is not available. 

I guess we should be open to other reasons for “need” other than lack of proficiency in English but I cannot think of any. 


(i) The intent of the IRP, namely to secure the meaningful, affordable, efficient, accessible, transparent, consistent, coherent, and just settlement of disputes;
(ii) the need to ensure fundamental fairness and due process under ICANN Bylaws, Article 4, Section 4.3(n)(iv);
(iii) the materiality of the particular document, hearing or other matter or event requested to be translated, including the need to ensure that all material portions of the record of the proceeding are available in English;
(iv) the cost and delay incurred by translation;
(v) the Claimant’s proficiency in spoken and written English, by an officer, director, principal (or equivalent) with responsibility for the dispute, and, to the extent that the Claimant is represented in the proceedings by an attorney or other agent, that representative’s proficiency in spoken and written English; and
(vi) proficiency (as above) in another official language of the United Nations (i.e., Arabic, Chinese, French, Russian, or Spanish): where Claimant has proficiency in more than one language, of which one is a UN language, then translation services will be limited to that UN language where possible;
All translation services ordered by the IRP Panel shall be coordinated through ICANN’s Language Services providers and shall be paid for by ICANN as an administrative cost.	Comment by Kurt Pritz: I would take out, “as an administrative cost.” I am not sure what it means / adds and we should not be telling ICANN how to account for things.
A Claimant not determined to have a need for translation services must submit all materials in English.  	Comment by Kurt Pritz: It should be clear that the panel has “made a determination there is no need” rather than “not making a determination” as this language seems to say. 
If the Claimant arranges for its own translation services, irrespective of any needs-based determination, such translation shall be considered part of the Claimant’s legal costs, and not an administrative cost to be borne by ICANN unless otherwise ordered by the IRP Panel.	Comment by Kurt Pritz: I think in either case, the claimants arrange for their own translation services so it might be better to say, “in the case where translation services are not requested or denied,”
The IRP Panel may order that the deadlines for submission of documents etc., and for the timing of any appeal, be amended to take into account reasonable delays generated by the translation of documents/transcripts.
 



