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	Response 

	PTI Bylaws 

	
Section 5.2.3 – Qualifications (Page 4)
Only the qualification in Section 5.2.3.3 comes from the CWG Final Proposal.  Please advise if the other qualifications in Sections 5.2.3 and 5.3, which come from Sections 7.3 and 7.4 of the ICANN Bylaws, are acceptable.  Please note that the ICANN Bylaws also include criteria concerning cultural and geographic diversity.  

	
Generally these are acceptable. No additional qualifications required.

Additional language needs to be inserted to include appropriate diversity considerations. Possibly applied separately to ICANN & NomCom appointees.

	
Section 5.3.3 – Additional Qualifications (Page 5)
CWG to advise. If these limitations are appropriate, exceptions could be made for the initial directors for the first term.  Please note that ICANN Board members are not disqualified in this Section 5.3, but see Section 5.5.3, which includes the ICANN-proposed definition of “independent” for purposes of the Nominating Committee Directors and disqualifies ICANN Board members from serving as Nominating Committee Directors.

	

These are acceptable. 

They do not seem to preclude the proposed interim directors Lise Fuhr & Jonathan Robinson. To be confirmed.

No additional qualifications required.

	
Section 5.4 – Election of a Chairperson (Page 5)
Please advise whether the Bylaws should provide for a Chairperson elected by the Board, and if a Chairperson is desired, whether the President, who we assume will be the PTI Manager (elected by ICANN), may serve as Chairperson.  Section 7.6.1 currently provides that if there is no Chairperson, then the President will act as the Chairperson.  
Under California law, the corporation must have the following officers: (i) a chair of the board or a president (and may have both), (ii) a secretary, and (iii) a CFO or treasurer (and may have both).

  
	
Chairperson is required.
Chairperson must be elected by the board.
Chairperson must not be the PTI manager.	Comment by Chuck Gomes: Agree
Chairperson must be one of the NomCom / independent directors.	Comment by Grace Abuhamad: Concern from Chuck Gomes: 
"Thanks. And, Jonathan, just one comment on what you just said. I would have no problem with one of the independent directors being chair. But since there are only two of those that might be a little bit over-restrictive. Again, I like the general idea of giving that board some flexibility so they can do what’s best overall with full view of what the existing options would be at a given point in time. So that would be my concern about suggesting it be one of the independent directors. Thanks."	Comment by Avri Doria: I think I agree with Chuck on this.  As directors they will all have fiduciary responsibility to PTI regardless of their employer.  So I would allow for flexibility.	Comment by Grace Abuhamad: Noting Donna's and Alan's agreement with Chuck on IOTF call.

President may be PTI manager (must be PTI manager?). 	Comment by Chuck Gomes: I prefer 'may' to allow flexibility just in case the PTI manager is unable to do this.
If the President is a director, then the Chairperson should be a NomCom-appointed director. For the avoidance of doubt, the President could not hold both positions: President and Chairperson. 


	
Section 5.5 – Terms Election of Successors (Page 5)
As structured, all directors (ICANN and Nominating Committee) will be elected annually for a one-year term.   CWG to advise if any preference on length of terms (maximum of 4 years) and whether term limits will apply.

	
All directors elected for [2/3] year terms.	Comment by Chuck Gomes: I think 1 year terms are too short but considering that this will be a first time through I think that 2 year terms with a maximum of 2 terms is preferable until we have more experience.	Comment by Grace Abuhamad: Note from IOTF call: support for 2-year terms	Comment by Grace Abuhamad: Paul Kane suggested a max of two terms (i.e. 4 years)	Comment by Grace Abuhamad: Alan Greenberg prefers three terms (i.e. 6 years)	Comment by Grace Abuhamad: Suggestion on IOTF call to settle for 2-year terms with a max of two terms (4 years).

Nom Com / independent directors elected on alternating years.
Note: One (or both) interim directors may need to serve for more than one year in order to accommodate this.	Comment by Anonymous: Sam Eisner: We have experience with building in staggered terms, such as when we introduced the ICANN Board member selected by the At-Large, so this is not difficult to implement.

Nom Com / independent directors not to serve for more than [3/2] consecutive terms i.e. 46 years in total.


	
Section 5.5.3 – Terms Election of Successors (Page 5-6)
This is the ICANN-proposed definition of “independent” for purposes of the Nominating Committee Directors. Are there different/additional disqualifications that should be included?  CWG to advise.  

	
The provision that the NomCom / independent director should not have been an ICANN employee for three years is a good one. In addition, this should be widened to a professional (paid for services) consultant to ICANN.	Comment by Chuck Gomes: I support this.	Comment by Grace Abuhamad: Support from Alan Greenberg

	
Section 5.5.2 – Removal (Page 6)
Under California law, the board may remove directors for missing a required number of meetings, if at the time a director is elected, the bylaws provide that a director may be removed for this reason.  CWG to advise regarding inclusion of this provision and whether Member approval, which is optional, will be required.

	

Provision is reasonable provided it is included as may remove not must remove AND approval of member is required (provides an additional check / balance).	Comment by Chuck Gomes: Agree.

	
Section 5.6.2 – Removal (Page 7)
Under California law, the board may remove directors for failure to meet any required director qualifications, if the bylaws prescribe qualifications for service as a director.  CWG to advise regarding inclusion of this provision and whether Member approval, which is optional, will be required.

	

Provision is reasonable provided it is included as may remove not must remove AND approval of member is required (provides an additional check / balance).	Comment by Chuck Gomes: Agree.

	
Section 5.11.1 – Quorum (Page 9)	
To avoid the situation where there are no ICANN Directors or no Nominating Committee Directors present at the meeting, we recommend that at least one ICANN Director and one Nominating Committee Director be required for purposes of a quorum.

	

Quorum must include at least one ICANN director and one NomCom Director.	Comment by Chuck Gomes: Strongly support this.	Comment by Matthew Shears: agree must be one of each

	
Section 5.11.3 – When a Greater Vote is Required for Valid Board Action (Page 9)
Consider whether a higher threshold than three of five (i.e., four of five) should be required for these actions, which would ensure that the PTI Manager and either the ICANN Directors or the Nominating Committee Directors could not act without the other two

Section 6.1 – Committees of Directors (Page 12)
See footnote 16, above, regarding the voting threshold for the creation of committees and certain other actions. 

	


Board approval to require the higher threshold of four of the five directors [AND two of the directors must be the NomCom / independent directors].	Comment by Chuck Gomes: Why?  I need to understand what the rationale for this is?	Comment by Matthew Shears: I think this is an important element to ensure that there is a balance of interests in such situations/votes


 
Board approval to require the higher threshold of four of the five directors [AND two of the directors must be the NomCom / independent directors].	Comment by Chuck Gomes: Why?	Comment by Matthew Shears: as above


	
Section 5.16 – Fees and Compensation of Directors (Page 11)
Typically, directors of wholly-owned subsidiaries are not compensated, but may want to consider compensation for the two Nominating Committee Directors.  CWG to advise.       

	
ICANN Directors undertake their duties as part of their role and are NOT to be compensated in addition for this role.
NomCom / independent directors [are / are NOT] compensated for their work.	Comment by Grace Abuhamad: From the transcript: 

Sam Eisner: "ICANN board compensation didn’t come in until 2008 and that was after multiple community inputs on that and there’s an identification of how much the ICANN board was working and probably really was at least a part time job for many of the board members. And then we had to go through an entire process with independent evaluators to determine reasonable compensation under the
IRS rules.

And so we couldn’t just, even within ICANN, go about that. We’d have to bring in the entire independent evaluation process so that – because of our tax exempt status. And so I think, you know, if we were going to include something about compensation here we should have a pretty clear direction from the community.

So that was something that was desired to be considered and then we’d have to allow for the process to happen which would have to take into account the types of work that the PTI board is going to do and the types of hours that would be reflected and everything. But that would have to be a process run
independently from ICANN staff because of our tax rules that we have to follow. So there is – there are many levels.

Of course including today that directors wouldn’t be compensated so we’re clear on that, doesn’t preclude the fact that after some experience with how ICANN the PTI board runs that maybe it would be appropriate to have a community
recommendation or a recognition that maybe compensation should be
considered and that would initiate the entire review process to develop the proper level of compensation, again, through the proper independent evaluation expert channels."

Sharan Flanagan: "And I note there’s a comment from Paul in the chat just saying he's not been comfortable with directors getting funding other than travel expenses. And then Chuck makes a comment that ICANN directors bear a heavier workload than, you know, a typical nonprofit director.

So one possibility here would be to just be silent on it and not prohibit it and allow the PTI to determine in the future."	Comment by Anonymous: Sam Eisner: During the CWG Call, in the chat, I noted that there might be some value in further researching the potential to just remain silent on this issue.  I did some further looking, and would recommend that it is preferable from a governance standpoint to not be silent on this issue.  ICANN is already unique among non-profits in that board members can elect compensation, and that is based upon the community recommendation and the intensive work to identify that proper compensation level.  When we seek tax exempt status for PTI, we will have to make representations about anticipated compensation arrangements, so we'd have to be clear at that point if they exist or not - and if they exist, attest to the process through which they are identified.	Comment by Chuck Gomes: I prefer 'are NOT' because we really do not know what the workload will be.  As I said elsewhere on this issue and as Sam points out, the decision to compensate ICANN directors was not made until we had many years of evidence of the extraordinary workload.  It would be very hard to determine a reasonable compensation amount until we had a good feel for the workload.  And I am not convinced that the workload will be that big.	Comment by Grace Abuhamad: Alan Greenberg agrees with Chuck and Paul on this	Comment by Grace Abuhamad: Resolved on IOTF call to not compensate Board members

NomCom / independent directors are to be reimbursed reasonable expenses (including travel) incurred solely in connection with their work on the PTI / IANA board.


	
Section 6.3 – Quorum Rules for Board Committees (Page 13)
CWG to advise whether to require at least one ICANN Director and one Nominating Committee Director for purposes of a Committee quorum.

	
See 5.11.1 above
(Quorum must include at least one ICANN director and one Nom Com Director). 	Comment by Chuck Gomes: Agree.

	
Section 6.6 – Advisory Committees (Page 14)
CWG to advise whether the creation of advisory committees will be permitted.  The ICANN Bylaws permit the ICANN Board to create advisory committees, and GAC, ALAC, SSAC and RSSAC are established under this authority

	

Advisory committees are not appropriate or necessary in the case of the IANA / PTI Board. 	Comment by Chuck Gomes: I think this is probably correct unless someone can cite a possible situation where advisory committees could add value.	Comment by Matthew Shears: it may be useful to have this available but it could be specified that such committees should not replicate existing advisory committes in ICANN

	
Section 7.1 – Officers (Page 14)
CWG to advise (i) whether to permit additional officers at the discretion of the Board (and, if so, with or without Member approval) and (ii) whether the appointment/removal of officers (other than the President) will require Member approval.

	

The Corporation will not need additional offices therefore the Board does not need this capability. 	Comment by Chuck Gomes: Agree.

	
Section 7.6.1 – President (Page 15)
CWG to advise: “The President may delegate his or her responsibilities and powers subject to the control of the Board.  He or she shall have such other powers and duties as may be prescribed by the Board [, with the approval of the Member,] or these Bylaws.”

	
Board may approve delegation of responsibilities or powers of President.

Member approval NOT required for the prescription of additional duties by the board to the President.	Comment by Chuck Gomes: I lean toward this approach. It seems to me that the PTI Board should have this authority on its own; also, it would cause delays if they had to wait to get ICANN approval, causing unnecessary delays.	Comment by Matthew Shears: for so long as such powers were strictly limited according to the PTI mission/role etc.

Member approval required for the prescription of additional powers by the board to the President.


	
Section 9.2 – Annual Budget (Page 18)
CWG to advise regarding additional public comment periods.
[After reviewing the comments submitted during the public comment period, the Board may direct the Corporation to post a revised draft of the Annual Budget on the Website and may direct the Corporation to conduct one or more additional public comment periods of lengths determined by the Board, in accordance with ICANN’s public comment processes.]

Section 9.2 – Annual Budget (Page 18)	Comment by Grace Abuhamad: This is a "Note to ICANN" but has been added per the discussion on the CWG-IANA call with Sharon, Xavier, and Chuck regarding timing and sequencing of the annual budget process. Per the discussion on the call, no further action was required at this time.
Paragraph 163 of the CWG Final Proposal provides that “PTI should submit a budget to ICANN at least nine months in advance of the fiscal year to ensure the stability of the IANA services.”  Therefore, additional time will need to be factored in for budget development, public comment and PTI Board approval.    

	

This seems like a reasonable provision to have in place providing that it remains at the discretion of the board.	Comment by Chuck Gomes: Agree.

	
Section 9.3 – Strategic Plan (Page 19)
CWG to advise if the strategic plan should follow the same review process as the budget (i.e., consultation with SOs/ACs/stakeholder groups and posting for public comment before board approval).

	

Strategic Plan to be prepared as part of the process (precursor to) of preparing the budget and therefore to be subject to the same process as the budget.	Comment by Chuck Gomes: Agree.

	
Article 12 – Amendments (Page 21)
For Board approval of bylaw amendments, CWG to consider whether a higher threshold than three of five (i.e., four of five) should be required, which would ensure that the PTI Manager and either the ICANN Directors or the Nominating Committee Directors could not act without the other two.  Note that ICANN’s ability to amend certain PTI Bylaw provisions is constrained through the ICANN Bylaws.    

	

Board approval of bylaw amendments requires the higher threshold of four of the five directors [AND two of the directors must be the NomCom / independent directors]. 	Comment by Chuck Gomes: Why?	Comment by Matthew Shears: as per same issue above - it ensures a balance of intersts

	PTI Articles of Incorporation – 

	
Article 13 (Page 2) 
Consider whether a higher threshold than three of five should be required.  For example, four of five ensures that the PTI Manager and either the ICANN Directors or the Independent Directors could not act without the other two.  

	

Board approval of bylaw amendments requires the higher threshold of four of the five directors [AND two of the directors must be the NomCom / independent directors. ]	Comment by Chuck Gomes: Why?
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