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COMMENTS REGARDING THE NEED FOR AN ADVISORY OR BEST PRACTICES DOCUMENT REGARDING REGISTRAR ACCREDITATION AGREEMENT (RAA) SUBSECTION 3.7.7.3
SUMMARIZED BY THE PROXIES WORKING GROUP OF THE INTA DOMAIN DISPUTES, OWNERSHIP AND WHOIS SUBCOMMITTEE OF THE INTERNET COMMITTEE

 The Need for an Advisory or Best Practices Document Concerning RAA 3.7.7.3 Exists

Section 3.7.7.3 was intended to ensure that parties harmed by the registration and or use of domain names could seek redress by: (a) creating a strong incentive for Registered Name Holders who registered domain names on behalf of third parties, such as proxy services, to either disclose the identity and contact information of the third party or affirmatively accept liability for any harm caused; and (b) preventing Registered Name Holders from avoiding liability for harm resulting from the registration and use of domain names by claiming the domain names were owned or licensed by third parties.  Section 3.7.7.3 allows for the licensing of domain name registrations, but recognizes that absent a disclosure requirement, licensing of domain names could abet illegal activity by making it much harder and more expensive to locate and bring to account parties engaged in illegal activities on the Internet.  
Under RAA 3.7.7.3, a proxy service, as Registered Name Holder, is required to promptly disclose the identity and contact information of the licensee of a domain name to any party providing the proxy service with reasonable evidence of actionable harm.  Otherwise, the proxy service must accept liability for the harm caused by wrongful use of the domain name.  However, in our experience, we have found that current practice of numerous companies whose primary business is providing proxy services (including the proxy services affiliated with ICANN-accredited Registrars) is routine disregard of RAA 3.7.7.3’s disclosure requirements.  This disregard should result in acceptance of liability by the proxy/Registered Name Holder, but the proxy/Registered Name Holder frequently attempts to thwart such acceptance, including by only disclosing the identity of the licensee in a timeframe that is not “prompt” as required under RAA 3.7.7.3.  For example, the UDRP Panel in Baylor University v. Domains by Proxy, Inc., Case No. 1145651 (Nat. Arb. F. May 26, 2008) held that the major proxy service was a proper respondent in the case where it had refused to reveal the identities of its licensees despite being presented with reasonable evidence of actionable harm, kept the domains in its own name until after the UDRP proceeding was initiated, and only revealed the identities after the filing of a UDRP.

Anecdotal experience indicates that many proxy services will not reveal the licensee’s name unless a UDRP or other legal action has been filed by a complaining party.  For example, numerous anecdotal reports suggest that another major proxy service might consistently forward e-mail communications to licensees, but rarely acknowledges receipt of communications or acknowledges forwarding of communications to its licensees.  Similar to the position taken by the proxy service in the Baylor case,
 this other major proxy service, based upon anecdotal accounts, consistently reveals licensee information only upon filing of a UDRP complaint or other legal action (such as the issuance of a subpoena or the filing of a federal court lawsuit), but does not appear to ever reveal the identity of a licensee short of such action.  

ICANN has issued numerous advisories to accredited registrars to provide its interpretation and guidance concerning various RAA provisions and other contractual provisions.  We believe that an advisory or best practices document regarding Section 3.7.7.3 of the RAA is also beneficial to Registrars, Registered Name Holders, proxy services and intellectual property owners to provide guidance and clarity with regard to the interpretation of the terms of Section 3.7.7.3 and expectations with respect to same.

INTA/IPC SUGGESTED CONTENT FOR AN ADVISORY OR BEST PRACTICES DOCUMENT

Summary and Purpose

The purpose of this document is to clarify that if a Registered Name Holder licenses the use of a domain name to a third party, that third party is a licensee, and is not the Registered Name Holder of record (also referred to as the "registrant" or "domain-name holder" in the ICANN RAA, UDRP, and other ICANN policies and agreements). This document also will clarify that a Registered Name Holder licensing the use of a domain is liable for harm caused by the wrongful use of the domain unless the Registered Name Holder promptly identifies the licensee to a party providing the Registered Name Holder with reasonable evidence of actionable harm.

Definition of Registered Name Holder 
RAA Section 3.7.7 requires a registrar to enter into a registration agreement with a Registered Name Holder for each registration sponsored by the registrar. RAA Section 3.3.1 requires a registrar to provide the name and postal address of that Registered Name Holder in response to any queries to the registrar’s Whois service.

At times, a Registered Name Holder allows another person or organization to use the domain name.  For example, a website designer might be the Registered Name Holder of record for a domain name used by a client, or a "proxy service" might be the Registered Name Holder of record for a domain name used by a client that prefers not to disclose its identity/contact information.  In either of these situations, the Registered Name Holder is the person or entity listed as the registrant/Registered Name Holder by the applicable Whois service (in the examples above, the website designer or the proxy service, not the client of the website designer or the proxy service). 

Such circumstances are addressed by RAA Subsection 3.7.7.3.  Subsection 3.7.7.3 requires a registrar to include in its registration agreement a provision under which the Registered Name Holder agrees that if the Registered Name Holder licenses the use of the domain name to a third party, the Registered Name Holder is still the registrant of record.  The Registered Name Holder has to provide its own full contact information, and provide and update accurate technical and administrative contact information adequate to facilitate timely resolution of any problems that arise in connection with the registration.  These technical and administrative contacts include the addresses where complaints should be sent regarding such problems.

Acceptance of Liability under RAA Section 3.7.7.3

RAA Section 3.7.7.3 also provides that the Registered Name Holder shall accept liability for harm caused by the wrongful use of the registered name unless the Registered Name Holder promptly identifies the licensee to a party that has provided the Registered Name Holder with reasonable evidence of actionable harm.

Exactly what constitutes "reasonable evidence of actionable harm" or "prompt" identification is not specified in the RAA, and might vary depending on the circumstances. Under the arrangement provided for in RAA 3.7.7.3, if a court (or arbitrator) determines that the Registered Name Holder was presented with what the court considers to be "reasonable evidence of actionable harm" and the court finds that the Registered Name Holder‘s identification of the licensee was not "prompt," then the court could assign the Registered Name Holder with liability for the harm caused by the wrongful use.  It would ultimately be up to a court or arbitrator to assess and apportion liability in light of the promptness of a Registered Name Holder’s identification of a licensee.  However, by way of guidance, ICANN notes that any delay over five business days in the Registered Name Holder either identifying the licensee or explaining why it will not identify the licensee would not be "prompt" as that term is used in the RAA.  A court (or arbitrator) will also decide whether the documentation presented to the Registered Name Holder met the "reasonable evidence of actionable harm" standard provided for in the RAA, but by way of guidance ICANN notes that, for example, with respect to claims of intellectual property infringement, documentation of ownership of a trademark or copyright, along with documentation showing alleged infringement, should generally constitute reasonable evidence of actionable harm.  Reasonable evidence of actionable harm should generally not require the filing of a formal process, such as a UDRP complaint or civil lawsuit, or the issuance of a subpoena.

Conclusion
In summary, if a Registered Name Holder licenses the use of the domain name to a third party, that third party is a licensee, and is not the registrant/Registered Name Holder.  A Registered Name Holder that licenses the use of a domain to a third party still has to provide its own contact information (and keep it updated), and also accepts liability for harm caused by the wrongful use of the name unless the Registered Name Holder promptly identifies the licensee to a party providing the Registered Name Holder with reasonable evidence of actionable harm.

RAA 3.7.7.3 Any Registered Name Holder that intends to license use of a domain name to a third party is nonetheless the Registered Name Holder of record and is responsible for providing its own full contact information and for providing and updating accurate technical and administrative contact information adequate to facilitate timely resolution of any problems that arise in connection with the Registered Name. A Registered Name Holder licensing use of a Registered Name according to this provision shall accept liability for harm caused by wrongful use of the Registered Name, unless it promptly discloses the current contact information provided by the licensee and the identity of the licensee to a party providing the Registered Name Holder reasonable evidence of actionable harm.

http://www.icann.org/en/registrars/ra-agreement-21may09-en.htm - 3.7.7.3

� Anecdotally, our understanding is that the practices of Domains by Proxy have changed since the Baylor case was decided. 






