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[bookmark: _Toc292025308][bookmark: _Toc291848691][bookmark: _Toc292327611][bookmark: _Toc292368582][bookmark: _Toc292368649]5.1 Mechanism to empower the community 
Initial legal advice has indicated that In developing a mechanism to empower the ICANN multistakeholder community, the CCWG-Accountability agreed on the following: 

· To enhance ICANN’s accountability. 

· To be as restrained as possible in the degree of structural or organizing changes required in ICANN to create the mechanism for these powers.

· To organize the mechanism along the same lines as the community – that is, in line and compatible with the current SO/AC structures (without making it impossible to change these in future).

· To include the following powers which would be legally enforceable

· Reconsider/reject budget or strategic/operating plans (CWG-Stewardship dependency - Budget)

· Reconsider/reject changes to ICANN “standard” Bylaws 

· Approve changes to “Fundamental” Bylaws 

· Appoint and remove individual ICANN Directors (CWG-Stewardship dependency)

· Recall the entire ICANN Board (CWG-Stewardship dependency)

· Reconsider/reject Board decisions relating to reviews of the IANA functions; including ability to trigger a separation of PTI (CWG-Stewardship dependency)
· 

· To address the CWG-Stewardship dependencies 

The first CCWG-Accountability draft proposal presented the community mechanism as an SO/AC Membership Model.[footnoteRef:1] However, there were significant concerns expressed in the Public Comment from 4 May – 3 June 2015, and in order to respond to the feedback received, the CCWG-Accountability initiated work on alternative solutions. At the Paris meeting on 17-18 July 2015, the CCWG-Accountability considered 3 distinct models:	Comment by Bernard Turcotte: Alternatives and mods bothered me [1:  For further detail on the proposed SO/AC Membership Model, please see the first draft proposal (Section 5.1.1). In addition, please refer to Appendix [G] that provides a comparison of the three models. ] 


· The “Community Mechanism as Sole Member Model (CMSM)” as an alternative that builds upon the more favorable concepts in the other models and simplifies certain implementation aspects. Decisions of the SOs/ACs in the Community Mechanism would directly determine exercise of the rights of the Community Mechanism as Sole Member (“CMSM”).
· The “Empowered SO/AC Designator Model” would formalize and expand upon the current roles of SOs and ACs in designating ICANN directors for exercise of community powers without a membership body but would not require legal personhood and would allow opt-in re legal status.
· The “Empowered SO/AC Membership Model” would rely on direct participation by SOs and ACs in a potential or actual membership body for exercise of community powers but would not require legal personhood and would allow opt-in re legal status.

[bookmark: _GoBack]Following discussions, and consultations with external legal counsel, the CCWG-Accountability concluded that it should proceed in its next public consultation only with the Community Mechanism as Sole Member Model (CMSM) given the understanding that:

· It provides the required legal enforceability that the Empowered SO/AC Designator Model could not.
· It removes the problematic requirement for some SOs/ACs that they become legal persons to participate in the Empowered SO/AC Membership Model.
· It avoids the problem of differential rights with respect to statutory rights of Members associated with the Empowered SO/AC Membership Model.
· It limits the issues related to the statutory rights of members associated with the Empowered SO/AC Membership Model which would allow members to dissolve corporation and bring derivative suits.
the set of powers proposed in this report can be reserved to the ICANN multistakeholder community. More specifically there are approaches we can take within ICANN to make these powers legally available and enforceable. 

As overall comments, the CCWG-Accountability is largely agreed on the following:

To be as restrained as possible in the degree of structural or organizing changes required in ICANN to create the mechanism for these powers.

To organize the mechanism along the same lines as the community – that is, in line and compatible with the current SO / AC / SG structures (without making it impossible to change these in futur
The subsections below explain the CCWG-Accountability’s reference proposal for the Community Mechanism and the major alternative considered to it Sole Member Model.(5.1.1), and the proposed participants in the mechanism and their levels of influence (5.1.2).

[bookmark: _Toc292025309][bookmark: _Toc291848692][bookmark: _Toc292327612][bookmark: _Toc292368583][bookmark: _Toc292368650]5.1A.1 The Community Mechanism: SO/AC MembershipSole Member Model
[bookmark: _Toc291776269]As the name implies the Sole Member Model (CMSM) would have ICANN become a California public benefit corporation (also known as a not-for-profit corporation in some jurisdictions) with only one member (ICANN currently is a California public benefit corporation without members).

As required by law the member in this model would have to be a legal person and it is expected that it would be created as an Unincorporated Association (UA) given this type of legal person has few requirements for operating (e.g. no need for officers or directors) and is simple to create.

Only ICANN SOs and ACs could participate in this Member. Participating in the Member would allow the participating SOs/ACs, as a group, to provide instructions to the Member to use its powers (such as approving a change to the ICANN Bylaws). The SOs and ACs that wish to participate in the Member would simply indicate they wish to do so at the time of its creation and would not be required to make any changes to their current SO/AC structure to enable this. SOs or ACs choosing not to participate initially, or new SOs or ACs that could be created at a later date, could choose to participate in the Member at any time but this would require the current participants to approve this and the Bylaws to be amended to reflect their participation.

The SOs/ACs that participate in the Member would do so according to a set of rules described in the ICANN Bylaws that would be created specifically for this purpose. The SOs/ACs could only instruct the Member to exercise its powers as a group and would do so by using a voting mechanism as defined in the Bylaws (the exception to acting as a group is related to the appointing and removing individual directors – see next paragraph for details). The rules would describe the number of votes each SO/AC would have in this process and the minimum number of votes required to instruct the Member to exercise a power. Each power could have a different minimum number of votes required to instruct the Member (e.g. approving a Bylaw change could require a minimum of 66% support vs. approving a fundamental Bylaw change could require a minimum of 75% support). Each SO/AC would be responsible for defining their processes for voting under these rules.

As a membership organization ICANN directors have to be appointed or removed by the Member. In order to maintain the current arrangements for the appointment of directors, which is a requirement, the Member rules would require the Member to use its power to appoint or remove a director to/from the ICANN Board on the instructions of the specific SO/AC/NomCom responsible for appointing that director as per the current ICANN Bylaws, without requiring a vote.

Early indications are that the ASO, ccNSO, GNSO and ALAC would be the initial set of participants in the member (however all SOs/ACs can decide to participate until the creation of the Member or at a later date). Each of these SOs/ACs would have 5 votes on any proposal to instruct the member (for a total of 20 votes). There is no requirement or expectation than a participating SO/AC cast all its votes identically for a given issue (meaning all 5 in support or all 5 against).




These rules would describe the voting requirement

The Community Mechanism in which SOs/ACs participate to exercise community powers would be the Sole Member of ICANN. Decisions of the SOs/ACs in the Community Mechanism would directly determine exercise of the rights of the Community Mechanism as Sole Member (“CMSM”).

ICANN Bylaws would establish CMSM as the Sole Member of ICANN with legal personhood (most probably an Unincorporated Association or UA) and describe the composition and powers of the CMSM:

• Composition would include the same SOs/ACs now contemplated to participate in the models described herein; No legal personhood would be required for SOs/ACs (SO and ACs would not require any modifications to their current structures).

• The SOs/ACs and the NomCom would cause the CMSM to elect and remove the respective chosen ICANN directors each SO/AC and NomCom is entitled to select and remove. 

• SOs/ACs could only exercise powers as a group (voting in the Community Mechanism as Sole Member with the weighted voting contemplated). 

• The decisions, rights and powers of the CMSM could be enforced through the internal IRP process with the force of binding arbitration, further backed if necessary through judicial proceedings. 

SOs/ACs could exercise the proposed community powers as soon as these are adopted in the Bylaws. 
In its deliberations and in discussion with its independent legal counsel, it has become apparent that ICANN as a non-profit public benefit corporation organized under California law is able to reserve to the multistakeholder community the powers the CCWG-Accountability is proposing for the community. To secure the delivery of these powers, however, ICANN needs to make use of membership or designator roles. 

While the status quo has elements of a designator model, efforts to simply expand the powers of the multistakeholder community through the Bylaws would be insufficient because such Bylaws would be unlikely to be enforceable to the degree the global multistakeholder community - or this CCWG-Accountability - would expect.


California law, similar to the law of many other jurisdictions, allows for membership of non-profit corporations. Members have certain powers provided by law that may be expanded upon through Articles and Bylaws in a manner that is enforceable.

The CCWG-Accountability proposes the creation of a formal membership body with the power to hold the ICANN Board accountable. This “SO/AC Membership Model” is the approach that, based on analysis so far, fits requirements best. 



All of the existing functions and work of the SO/ACs would continue being done within the framework of the ICANN Bylaws. For example, the mechanism for instructing the member’s actions would be a community voting mechanism of all the participating SO/ACs that would be coded into the bylaws. 

There would be no need for individuals or organizations to change the ways in which they participate in ICANN or the SO/ACs as a result of creating the member as an unincorporated association. SO/ACs would have the choice of opting in and participating in this new accountability system at any time, or to simply keep on doing what they do today. It is important to note that SO/ACs would have to officially signify their choice to participate or not given the Bylaws would need to be adjusted to recognize their participating in setting the voting limits. If an SO/AC decides to participate there is no requirement for it to vote.

Therefore, the Sole Member Model provides all of the powers, the rights and the enforceability that were sought in the SO/AC Membership Model, and removes the concerns associated with SO/ACs needing to be legal persons under the original Empowered SO/AC Membership Model.



This model, referred to here as the Reference Mechanism, would have the following key characteristics:

1. The ICANN Supporting Organizations and the Advisory Committees who currently have the right to elect directors (as opposed to non-voting observers) to the ICANN Board would each form unincorporated associations, and through these associations would exercise the rights they would gain as a “Member” of ICANN.[footnoteRef:3]  [3: ] 


2. In their role as Members, they would exercise the new community powers set out in 5.2-5.6 below, in conjunction with the community mechanism described in Section 5.1.2. Our legal counsel has advised that the powers we are proposing can be realized and enforced through this Membership model. 

3. All of the existing functions and work of the SOs and ACs would continue being done within the framework of the ICANN Bylaws. It is only the new accountability powers that would require use of the unincorporated associations. 

4. There would be no need for individuals or organizations to change the ways in which they participate in ICANN or the SOs or ACs as a result of creating the new “Members” or “unincorporated associations.” Community participants would have the choice of opting in and participating in this new accountability system, or to simply keep on doing what they do today in an ICANN that is more accountable than it is today. 

5. Our legal counsel has advised that through this structure, there would be no material increase in the risks and liabilities individual ICANN participants face today. In fact, in some respects individual participants would be safer from hostile legal action than they are today. 

6. A more detailed description of the use of unincorporated associations and a set of practical questions and answers regarding unincorporated associations is also available in Appendix G.
 
The powers proposed can be implemented under the Reference Mechanism, and it has advantages in terms of enforceability. Because, according to legal counsel, the SO/AC Membership model provides the clearest path for the community to exercise the six community powers explicitly sought by the CCWG-Accountability, it is our Reference Mechanism at this time.

In arriving at this SO/AC Membership Model, the primary alternative the CCWG-Accountability has investigated is a model based on “designators” – an “SO/AC Designator” model. Designators are a construct in California law that can achieve reliable enforcement of four of the six community powers sought, specifically with respect to community approval or blocking of changes of Bylaws and the selection and removal of Board Directors.  There is concern however, regarding the ease and reliability with which the other two community powers sought (approval of budget and strategic plan) can be enforced once created under the SO/AC Designator model, according to legal counsel. Legal counsel further advises that those SOs and ALAC who are empowered to select Board Directors and enforce the community powers noted below, should create closely affiliated unincorporated associations in both corporate governance models, whether a designator or membership structure, that would be able to enforce their rights.

Variations of these mechanisms were also discussed:

The notion of creating a permanent CCWG-Accountability or a Community Council that was the sole “member” or “designator” was considered but rejected mainly because it created additional accountability problems and offered no accountability advantages compared with the Reference Mechanism.

The notion of all SOs and ACs collectively creating an unincorporated association that would be the single member of ICANN was considered. However this model “would add only complexity without contributing real advantages.” 

The CCWG-Accountability also considered the notion of a first step (in a timeframe consistent with Work Stream 1) focusing on changes in the Bylaws and current mechanisms only, while assessing the opportunity to go one step further as part of Work Stream 2.

None of the mechanism possibilities should be considered “off the table”. The work of the CCWG-Accountability has proceeded quickly, and our counsel are rapidly becoming familiar with the complexities of ICANN’s history and current approach to dealing with many of these matters. 

That said, the CCWG-Accountability is clearly of the view that the SO/AC Membership Model is the currently preferred approach, and relies on this in much of what follows.

How the Reference Mechanism operates (e.g., whether the votes are “cast” by the SOs and ACs as organized through a Membership model, whether there is some community group where there are representatives, how the community’s decisions are implemented through those SOs and ACs that are Members, and/or model rules for the unincorporated associations) is an important implementation detail that will be developed by the CCWG-Accountability and open for thorough community consultation in our second Public Comment report.

Please see the additional detail that explains this model set out in Appendix G.

QUESTIONS AND OPEN ISSUES 

8) Do you agree that the introduction of a community mechanism to empower the community over certain Board decisions would enhance ICANN’s accountability? 

9) What guidance, if any, would you provide to the CCWG-Accountability regarding the proposed options? Please provide the underlying rationale in terms of required accountability features or protection against certain contingencies.

[bookmark: _Toc292025310][bookmark: _Toc292327613][bookmark: _Toc292368584][bookmark: _Toc292368651]5A.1.2.2 Influence in the Community Mechanism
The CCWG-Accountability considered the decision weights of the various parts of the community..  The following table sets out the Reference community voting mMechanism, which was the most supported approach among within the CCWG-Accountability participants.

	COMMUNITY SsEGMENT
	Reference COMMUNITY MECHANISM “VvOTES”

	ASO
	5

	ccNSO
	5

	GgNSO
	5

	At- Large
	5

	GAC
	5

	SSAC
	2

	RSSAC
	2



Each participating SO/AC would have 5 fractional votes. Although each SO/AC has a specific number of votes, those votes may be subdivided, within limits, however the SO/AC decided and, in particular, fractional votes are allowed. This allows voting capability to be allocated within the SO/AC. Such allotment would be done through a formal decision of the SO/AC. The SO/AC or the appropriate sub-group shall designate the individuals exercising the community rights.

The CCWG-Accountability also discussed two further approaches, neither of which received significant support:

1. Alternative A - Each SOs receives 4 “votes”; each AC receives 2 “votes.”

2. Alternative B - Each SO and AC receives 5 “votes.”

The rationale for these options is as follows: 

The Reference Mechanismcommunity mechanism gives the bulk of influence on an equal basis between the three SOs for which ICANN deals with policy development and the two At-Large Advisory Committee (which was ACs that are structurally designed to represent Internet users stakeholders (Governments and Internet users, respectively) within ICANN). If another AC chooses to join at a later stage, they would receive an equal amount of votes.
, while still guaranteeing a say for the other ACs. 

a. The reasons to allocate a lower number of “votes” to SSAC in the Reference Mechanism is that it is a specific construct within ICANN designed to provide expertise on security and stability, rather than a group representing a community of stakeholders.

b. For RSSAC, the reason is slightly different but relies on the limited size of the community of root server operators as well as the strong focus of their mission on operations (compared with ICANN’s Mission being focused mainly on policy). 

The rationale for Alternative A is that it gives the bulk of influence to the SOs, while guaranteeing a say for the ACs on an equal basis between them. It is therefore more closely aligned with the existing structure of ICANN.

The rationale for Alternative B is to give equal influence to each of the seven SOs and ACs, and more closely aligned with the currently preferred five-region approach to geographic representation.

The logic for 5 “votes” in the Reference community mMechanism for the higher number is to allow for greater diversity of views, including the ability to represent all the ICANN regions in each SOparticipating group. 

In addition, the likelihood of capture and the consequences of capture	for the sole membership model would be lowered because there needs to be a collaborative approach by the groups in the single membership associated with voting thresholds for those powers to be exercised. The logic for 4 “votes” in Alternative A is to allow for appropriate coverage across SGs in the GNSO. 

c. The Reference Mechanism emerged as part of Work Party 1’s deliberations following up on the CCWG-Accountability’s discussions in Singapore. Alternatives A and B emerged recently in deliberations and of the whole CCWG-Accountability.

d. The subsidiary option discussed in Istanbul of 2 votes for the first five SOs and ACs, and one vote for the remaining two, has not been pursued.
The process of exercising votes, and the facilitator of the discussion of exercising the community power will be overseen by an ICANN Community Assembly (ICA). Each SO/AC appoints one or more members to the ICA, each with a mandate to exercise some or all of the SO/AC votes. The maximum number of ICA members per SO/AC is eight.

a. It is not expected that the ICA will meet unless there is an issue raised by SO/ACs that requires consideration of whether to exercise a community power.

b. The ICA will be self-organized and appoints its own Chair who shall have the authority to conduct meetings.

c. The ICA would be the forum to garner support from other SO/ACs and from the further community

d. Any votes taken to exercise community powers would need to be fully transparent and public, and the vote exercised by a representative of part of the community would need to be traceable to a decision of those who are bring represented.

e. Any SO/AC that decides to not participate in exercising community powers in general or in a particular case will be deemed to have abstained on all votes allocated to that SO/AC.

f. Abstentions shall not count as NO votes but reduce the overall number of ballots to be considered.

g. For each power, there will be a critical number of YES votes which will be required to exercise the power.

h. SO/ACs that chose to opt out of voting in general or on a particular issue are nevertheless welcome to participate in ICA discussions and/or provide any advice that they deem appropriate.

i. Should an issue arise between ICANN meetings, it is possible that a face-to-face meeting might be required. Although the likelihood of this happening is small, ICANN should annually budget for one such meeting.

Unresolved Issue

This issue was brought up by several people at the Buenos Aires CCWG meeting. This issue is whether the special treatment accorded GAC advice (Article XI, Section 2.1j-k - https://www.icann.org/resources/pages/governance/bylaws-en/#XI-2.1j, after factoring in ATRT2 Recommendation 9.1 the Board must discuss its refusal to follow advice with the GAC and attempt to find common ground) should be allowed to co-exist with the GAC participating in the Community Council.[footnoteRef:4] Alternatively, if not, the Bylaw provision would have to be deleted if the GAC were allowed to participate in the community powers. The sub-group was divided on this issue. [4:  ATRT Recommendation 9.1: ICANN Bylaws Article XI should be amended to include the following language to mandate Board Response to Advisory Committee Formal Advice: The ICANN Board will respond in a timely manner to formal advice from all Advisory Committees, explaining what action it took and the rationale for doing so. ] 


One suggestion was that if the GAC participates in the Community Council, it should not then be able to give formal advice to the Board contrary to a decision of the Community Council. It was pointed out that such GAC advice could have pre-dated the Community Council decision.

QUESTIONS AND OPEN ISSUES: 

10) What guidance, if any, would you provide to the CCWG-Accountability regarding the proposed options related to the relative influence of the various groups in the community mechanism? Please provide the underlying rationale in terms of required accountability features or protection against certain contingencies. 

[bookmark: _Toc292025311][bookmark: _Toc292327614][bookmark: _Toc292368585][bookmark: _Toc292368652]5A.3..1.3 Governance models and community powers
Please refer to Appendix G produced by legal counsel.

[bookmark: _Toc291848693][bookmark: _Toc292025312][bookmark: _Toc292327615][bookmark: _Toc292368586][bookmark: _Toc292368653]5.2 Power: reconsider/reject budget or strategy/operating plans 
The right to set budgets and strategic direction is a critical governance power for an organization. By allocating resources and defining the goals to which they are directed, strategic/operating plans and budgets have a material impact on what ICANN does and how effectively it fulfills its role. 

Today, ICANN’s Board makes final decisions on strategy, operations plans and budgets. While ICANN consults the community in developing strategic/business plans, there is no mechanism defined in the Bylaws that requires ICANN to develop such plans in a way that includes a community feedback process. Even if feedback was unanimous, the Board could still opt to ignore it.

This new power would give the community the ability to consider strategic & operating plans and budgets after they are approved by the Board (but before they come into effect) and reject them based on perceived inconsistency with the purpose, Mission and role set out in ICANN’s Articles and Bylaws, the global public interest, the needs of ICANN stakeholders, financial stability or other matters of concern to the community. The community consultations conducted before Board approval could raise concerns; based on that feedback, the Member SOs/ACs would have the power to reject the budget. 

Time would be included in planning and budgeting processes for the community to consider adopted plans and decide whether to reject such plans (timeframe to be determined). These processes would also need to set out the required level of detail for such documents. The CWG-Stewardship has expressed a requirement for the budget to be transparent with respect to the IANA function’s costs and clear itemization of such costs. Note that improvements to the community’s input into these processes are for consideration by the CCWG-Accountability as part of Work Stream 2 efforts. 

If the community exercised this power, the Board would have to absorb the feedback that came with the decision, make adjustments and pass amended plans. The planning process should be structured so this can be done before there was any day-to-day impact on ICANN’s business arising from the power being exercised.

In a situation of significant and sustained disagreement between the community and the Board regarding a proposed annual budget, ICANN would temporarily continue to operate according the previous year’s approved budget. The Board must however resolve the situation of not operating with an approved budget. Eventually it will have to reconcile itself to the community’s view. If the Board is unable or unwilling to do so, other mechanisms (as set out in this part of the First Public Comment Report) are available if the community wanted to take the matter further.

This power does not allow the community to re-write a plan or a budget: it is a process that requires reconsideration of such documents by the Board if the community feels they are not acceptable. Where a plan or budget has been sent back, all the issues must be raised on that first return. That plan or budget cannot be sent back again with new issues raised, but the community can reject a subsequent version where it does not accept the Board’s response to the previous rejection.

As this power would become part of existing planning processes (incorporated into the Bylaws as required), it does not raise questions of standing in respect of someone raising a complaint. 

At the appropriate point in the planning cycle the challenge period would be open, and any participant in the community powers mechanism would be able to raise the question. A 2/3 level of support in the mechanism would be required in the mechanism to reject a first time: a 3/4 level of support for subsequent rejection/s.

QUESTIONS AND OPEN ISSUES: 

11a) Do you agree that the power for the community to reject a budget or strategic plan would enhance ICANN's accountability? 

11b) Do you agree with the list of requirements for this recommendation? If not, please detail how you would recommend amending these requirements.

[bookmark: _Toc291848694][bookmark: _Toc292025313][bookmark: _Toc292327616][bookmark: _Toc292368587][bookmark: _Toc292368654]5.3 Power: reconsider/reject changes to ICANN “standard” Bylaws 
This Section applies to “standard” bylaws – all those bylaws that are not Fundamental Bylaws (see 5.4 below). 

ICANN’s Bylaws set out many of the details for how power is exercised in ICANN, including by setting out the company’s Mission, Commitments and Core Values. Changes to those Bylaws are generally the right of the Board. It is possible for the Board to make bylaws changes that the community does not support. For example, the Board could unilaterally change the ccNSO’s Policy Development Policy, or the SG structure of the GNSO, or the composition of the Nominating Committee. 

This power would give the Member SOs/ACs (with input from the larger community) the right to reject proposed Bylaws changes after they are approved by the Board (but before they come into effect). This would most likely be where a proposed change altered the Mission, Commitments and Core Values, or had a negative impact on ICANN’s ability to fulfill its purpose in the community’s opinion, but would be available in response to any proposed Bylaws change.

The time required for this power to be exercised would be included in the Bylaws adoption process (probably a two-week window following Board approval). If the community exercises this power, the Board would have to absorb the feedback, make adjustments, and propose a new set of amendments to the Bylaws. 

It would require a 3/4 level of support in the community mechanism to reject a proposed Bylaw change. Note that for the Board to propose a Bylaws change requires a 2/3 vote in favor.

This power does not allow the community to re-write a proposed Bylaw change: it is a rejection process where the Board gets a clear signal the community is not happy. There is no limit to the number of times a proposed change can be rejected, but the threshold for sending one back is a supermajority in the community mechanism set out in 5.1 above, to limit any potential for abuse of this power.

QUESTIONS AND OPEN ISSUES: 

12a) Do you agree that the power for the community to reject a proposed bylaw change would enhance ICANN's accountability? 

12b) Do you agree with the list of requirements for this recommendation? 

If not, please detail how you would recommend to amend these requirements. 

[bookmark: _Toc291848695][bookmark: _Toc292327617][bookmark: _Toc292368588][bookmark: _Toc292368655][bookmark: _Toc292025314]5.4 Power: approve changes to “Fundamental” Bylaws 
As outlined in Section 3.2, the CCWG-Accountability is proposing that some core elements of the Bylaws be defined as “fundamental”. Fundamental Bylaws will be harder to amend or replace, and through a different process, than the rest of the Bylaws. The intention is to make sure that matters like critical aspects of the powers and processes required to maintain ICANN’s accountability to the community, and the organization’s purpose and core values, are highly unlikely to change.

This power would form part of the process set out for agreeing to any changes of the “fundamental” Bylaws. In conjunction with a community mechanism process, the Member SOs/ACs would have to give positive assent to any change before it was finalized, as part of a co-decision process between the Board and the community. 

Such changes would require a very high degree of community assent, as the purpose of this power is to make changing items in such Bylaws possible only with very wide support from the community.

For further information, see section 3.2.3 of this report, where we set out what the “fundamental” Bylaws are alongside the process for their creation and amendment.

QUESTIONS AND OPEN ISSUES: 

13a) Do you agree that the power for the community to approve any fundamental Bylaw change would enhance ICANN's accountability? 

13b) Do you agree with the list of requirements for this recommendation? 

If not, please detail how you would recommend to amend these requirements. 

[bookmark: _Toc291848696][bookmark: _Toc292025315][bookmark: _Toc292327618][bookmark: _Toc292368589][bookmark: _Toc292368656]5.5 Power: Removing individual ICANN Directors 
The Board is the governing body of ICANN, with main responsibilities that include employing the President and CEO, appointing the Officers, overseeing organizational policies, making decisions on key issues, defining the organization’s strategic and operating plans and holding the staff to account for implementing them.

Directors are currently appointed for a fixed term and generally are in office for the whole term they are appointed - by their SO/AC, by the Nominating Committee. In addition the Board appoint the President and CEO (confirmed each year at the AGM). The power to remove individual directors of the ICANN Board is available only to the Board itself, and can be exercised through a 75% vote of the Board. There is no limitation[footnoteRef:5] on the types of situation for which the Board can remove a director.
 [5: ] 

This power would clarify that each specific community organization that appoints a given director may end his or her service in office, prior to the expiration of the term, and trigger a reappointment process. The general approach, consistent with the law, is that the appointing body is the removing body. 

For the seven directors appointed by the three Supporting Organizations or by the At-Large community (or by subdivisions within them e.g. within the GNSO), a process led by that organization or subdivision would lead to the director’s removal. 

For the directors appointed by the Nominating Committee, the CCWG-Accountability seeks the community's views about how to allow for removal. Following the principle of “the appointing body is the removing body”, it does need to be the NomCom that takes the decision to remove one of these directors. Consistent with the Reference Mechanism outlined above, we expect that the NomCom will need to obtain legal structure to be able to remove directors as well as to appoint directors. 

Our initial view is that such a removal process should only be triggered on the petition of at least two of the SOs or ACs (or an SG from the GNSO). Such a petition would set out the reason/s removal was sought, and then the NomCom would consider the matter. Legal counsel is also considering alternative approaches that would permit NomCom to act without itself becoming a legal entity.

The CCWG-Accountability sees two options (either of which is legally viable) for the composition of the NomCom when considering removal of a director. 
1. It could simply be that the NomCom members at the time of a petition being lodged would decide. 
2. Alternatively, a special committee of the NomCom could be established to deal with removal petitions when they arise. This is likely to only rarely be used. The composition of such a special committee has not been determined, and input is welcome. 

The advantage of such a separate committee is that it avoids burdening the ordinary NomCom with such matters. The disadvantage is that it would require a new set of volunteers to populate it, as it would be preferable for the personnel of the two groups to be separate. 
· Whether the decision-making body is the SO/AC or the NomCom, removal would require a [75%] level of support (or equivalent) to decide in favor of removal.
· The petitioning threshold to start the NomCom consideration of removing a director should be set at least at a majority of the SO/AC’s governing body/council.

An additional mechanism to support the removal and recall of Directors is to have each person sign a letter of resignation when they accept the appointment. This pre-signed resignation letter would be trigged by certain pre-defined criteria, such as the ones described in this Section or the following (“recalling the entire Board”).

QUESTIONS AND OPEN ISSUES: 

14a) Do you agree that the power for the community to remove individual Board Directors would enhance ICANN's accountability? 

14b) Do you agree with the list of requirements for this recommendation? 

If not, please detail how you would recommend to amend these requirements.

[bookmark: _Toc291848697][bookmark: _Toc292025316][bookmark: _Toc292327619][bookmark: _Toc292368590][bookmark: _Toc292368657]5.6 Power: Recalling the entire ICANN Board
There may be situations where removing individual ICANN directors is not seen as a sufficient remedy for the community: where a set of problems have become so entrenched that the community wishes to recall the entire ICANN Board in one decision. 

Beyond the power set out above to remove individual directors, this power would allow the community to cause the recall of the entire ICANN Board. The community would initiate use of this power on the petition of two thirds of the SOs and ACs in ICANN, with at least one SO and one AC petitioning. Again, implementation of this community decision will be accompanied through a further step to be developed in conjunction with legal counsel.

After a petition is raised, there would be a set period of time for SOs / ACs to individually and collectively deliberate and discuss whether the removal of the Board is warranted under the circumstances. Each SO and AC, following its internal processes, would decide how to vote on the matter. Again, implementation of this community decision will be accompanied through a further step to be developed in conjunction with legal counsel.

It would be preferable for a decision of this sort to be the result of cross-community consensus. Where this consensus is not apparent, a suitably high threshold for the exercise of this power, [75%] of all the support available within the community mechanism would have to be cast in favor to implement it. This ensures that non-participation does not lower the threshold required to remove the Board.

This threshold was chosen to stop any particular SO or AC being able to prevent the recall of the Board, but to be as high as possible without allowing that to occur. The requirement on all recordable support/opposition to be counted was to avoid non-participation reducing the effective threshold for decision.

An alternative option for the threshold is to set it at 80%. This alternative is being considered, but as it would require a unanimous vote by the community, save for one SO or AC. Such a threshold is seen as too high. 

Ongoing work in the CCWG-Accountability will flesh out how to implement this community decision through the ICANN Members, and how to deal with transitional matters raised, including at least the following:
1. A phase of “caretaker” behavior by the outgoing Board while new members are elected;
2. A need to elect alternate Board Directors in each Board selection process; 
3. A pre-defined subset of the community that could function as an interim Board; 
4. Continuity in the role of Chief Executive were the Board to be removed; 
5. “Caretaker” conventions for the CEO to follow in a situation where the Board had been removed.
It should be noted that legal advice has confirmed that a caretaker Board mechanism was achievable. 

QUESTIONS AND OPEN ISSUES: 

15a) Do you agree that the power for the community to recall the entire Board would enhance ICANN's accountability? 

15b) Do you agree with the list of requirements for this recommendation? If not, please detail how you would recommend to amend these requirements.
