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Text of the new Bylaws Core Value as adopted in May:
(viii) Subject to the limitations set forth in Section 27.2, within the scope of its Mission and other Core Values, respecting internationally recognized human rights as required by applicable law. This Core Value does not create, and shall not be interpreted to create, any obligation on ICANN outside its Mission, or beyond obligations found in applicable law. This Core Value does not obligate ICANN to enforce its human rights obligations, or the human rights obligations of other parties, against other parties.

Text of Section 27.2. as adopted:
"Section 27.2. HUMAN RIGHTS (a) The Core Value set forth in Section 1.2(b)(viii) shall have no force or effect unless and until a framework of interpretation for human rights (“FOI-HR”) is (i) approved for submission to the Board by the CCWG-Accountability as a consensus recommendation in Work Stream 2, with the CCWG Chartering Organizations having the role described in the CCWG-Accountability Charter, and (ii) approved by the Board, in each case, using the same process and criteria as for Work Stream 1 Recommendations. (b) No person or entity shall be entitled to invoke the reconsideration process provided in Section 4.2, or the independent review process provided in
Section 4.3, based solely on the inclusion of the Core Value set forth in Section 1.2(b)(viii) (i) until after the FOI-HR contemplated by Section 27.2(a) is in place or (ii) for actions of ICANN or the Board that occurred prior to the effectiveness of the FOI-HR.
_________________________________________________________________________

Jorge: I wonder where the debate on the character of a “core value” has gone? I feel this is key as a premise for our work. According to the new Bylaws “core values” “should also guide the decisions and actions of ICANN” (see Bylaws 1. 2 b)) and they are subject to a specific interpretation and balancing rule according to section 1.2 c). These elements frame the effect of any core value, including the one on HR.	Comment by Jorge Cancio: (c) The Commitments and Core Values are intended to apply in the broadest
possible range of circumstances. The Commitments reflect ICANN’s
fundamental compact with the global Internet community and are intended to
apply consistently and comprehensively to ICANN’s activities. The specific
way in which Core Values are applied, individually and collectively, to any
given situation may depend on many factors that cannot be fully anticipated
or enumerated. Situations may arise in which perfect fidelity to all Core
Values simultaneously is not possible. Accordingly, in any situation where
one Core Value must be balanced with another, potentially competing Core
Value, the result of the balancing must serve a policy developed through the
bottom-up multistakeholder process or otherwise best serve ICANN’s Mission.
__
. 
Draft Framework of Interpretation of ICANN’s Human Rights Bylaw

1. What is meant by ‘Internationally recognized human rights’, or: ‘which specific Human Rights conventions or other instruments, if any, should be used by ICANN in interpreting and implementing the Human Rights Bylaw	Comment by Jorge Cancio: If we come up with a list, I feel it should be made clear that it is only of illustrative character

This list of declarations, conventions, treaties and guidelines form the basis of understanding of what ICANN understands as ‘human rights’:
· UDHR: http://www.ohchr.org/EN/UDHR/Pages/Language.aspx?LangID=eng
· ICCPR: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
· ICESCR: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
· ICERD: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
· CEDAW: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
· CRPD: http://www.un.org/disabilities/convention/conventionfull.shtml
· DRIPS:  http://www.ohchr.org/EN/Issues/IPeoples/Pages/Declaration.aspx
· UN Guiding Principles on Business and Human Rights https://business-humanrights.org/en/un-guiding-principles	Comment by Niels ten Oever: I pasted this as initial discussion list.	Comment by Niels ten Oever: I pasted this as initial discussion list.


2. What is meant by ‘respect human rights’	Comment by Niels ten Oever: This might be a good point to analyze which part of the Ruggie Principles we think we could/should apply and which ones not. https://business-humanrights.org/en/un-guiding-principles

From: http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf

Business enterprises should respect human rights. This means that they should avoid infringing on the human rights of others and should address adverse human rights impacts with which they are involved.

The responsibility of business enterprises to respect human rights refers to internationally recognized human rights – understood, at a minimum, as those expressed in the International Bill of Human Rights and the principles concerning fundamental rights set out in the International Labour Organization’s Declaration on Fundamental Principles and Rights at Work.

The responsibility to respect human rights requires that  business enterprises: 
(a) Avoid causing or contributing to adverse human rights impacts through their own activities, and address such impacts when they occur; 
(b) Seek to prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or services by their business relationships, even if they have not contributed to those impacts.  While I don’t disagree with this principle, please recognize that this absolutely DOES put ICANN in the business of making qualitative decisions regarding Top Level Domain contract awards.  ICANN contracts with registries to award ten year contracts to run a TLD.  This is a “business relationship.”  If these Ruggie principles appear in the Framework of Interpretation, then ICANN necessarily must make qualitative decisions regarding Top Level Domain contract awards and must assess each one for Human Rights impact. This would be only one aspect of incorporating these principles. Again, I think we need some hypotheticals in relation to ICANN’s “business relationships” in order to measure the impact of a draft recommended FOI.   See reference below to “human rights due diligence process”.  (Anne Aikman-Scalese)


The responsibility of business enterprises to respect human rights applies to all enterprises regardless of their size, sector, operational context, ownership and structure. Nevertheless, the scale and complexity of the means through which enterprises meet that responsibility may vary according to these factors and with the severity of the enterprise’s adverse human rights impacts.

In order to meet their responsibility to respect human rights, business enterprises should have in place policies and processes appropriate to their size and circumstances, including:
(a) A policy commitment to meet their responsibility to respect human rights; 
(b) A human rights due diligence process to identify, prevent, mitigate and account for how they address their impacts on human rights; 
(c) Processes to enable the remediation of any adverse human rights impacts they cause or to which they contribute.


3. What is meant by ‘applicable law’	Comment by Anonymous: Hi this is Anne Aikman-Scalese.  I cannot sign in due to  IT Security policies.  In the case of ICANN, "applicable law" likely means U.S. and California law, including treaties by which the U.S. is bound that deal with Human Rights, e.g. the Geneva Convention.   With respect to such "applicable law", ICANN likely does have an obligation to enforce in its own day-to-day operations, rather than "not to enforce.". One of the "stress tests" we need is with reference to ICANN's award of TLD contracts since that is an act of the corporation that falls directly within its scope and mission.   Query: if ICANN awards a registry contract for a TLD which states a purpose of selling child pornography from a country where that practice is not prohibited, does ICANN violate its own By-Law or not?  What if a particular government wants to purchase a TLD where it will take reports from the public on homosexual activity which is illegal in that country?  Would ICANN be bound to award the TLD because it is not a content regulator and refusal to award the TLD  is beyond its mission and scope?  Or would it be prohibited by its Human Rights By-Law from awarding the TLD contract?  How does GAC public policy advice impact such applications?	Comment by Niels ten Oever: I think this is one of the concerns that Paul Twomey wanted to address and where he also wrote about in WP4.	Comment by Tatiana Tropina: Agree that we need to analyse this and Paul might point out his other concerns. Also +1 to Anne about ICANN not being a content regulator and all other points. This is connected to what I pointed out about Ruggie principles above.	Comment by Niels ten Oever: Can you add this to the concerns document Anne?	Comment by Niels ten Oever: Can we refer the question about applicable law to the ICANN legal team?	Comment by Niels ten Oever: Refer this to jurisdiction WG.




4. What is meant by ‘not to enforce'
Nation states have the obligation to protect human rights, which means that they actively intervene when human rights are being violated. ICANN has not got the mandate to enforce its commitment to human rights to third parties.

However ICANN [could, shall, must, will] commit to ensuring that ICANN the organization, the community and its meetings are a human rights enabling environment. 	Comment by Greg Shatan: This points to some "scope" issues here.  Are we dealing with ICANN as a standard business organization -- labor & employment issues, vendor issues, etc.?  Are we dealing with ICANN SO/ACs? Are we dealing with policy development?  Are we dealing with implementation?  Are we dealing with third party activity? Are we dealing with the application process?  Some, none, one, all????	Comment by Niels ten Oever: Would it be useful to map out the activities of different parts such as:

- the ICANN community (SOs and ACs)
- ICANN the organization
- Contracted parties
- policy development process

and base our work of that?	Comment by David McAuley: Greg’s questions seem apt. In addition, I would counsel against mapping the activities of various constituent parts of the community and basing our work on that, Niels. IMO, our FoI should be developed with ICANN the organization in mind – that is the way Bylaw Article 1 appears to be written and the core values are stated.	Comment by Tatiana Tropina: I dislike this "enabling" text and think it shall be re-formulated.  :) (sorry!). we are again moving to the use of the language that is confusing and misleading. What does it mean "enabling" - after all, sorry but from legal point of view some of the human rights are natural rights and no one can enable them, they exist just because they do. Just one of the points why this language makes no sense to me.


5. What is meant by ‘not going out of ICANN’s scope’ (verbatim Bylaw says: “outside its Mission, or beyond obligations of other parties, against other parties”)	Comment by farzaneh badii: this question is very much related to question number 1 and probably its answer has an effect on the answer we might come up with in question no 1. if we are going to talk about which instruments should be used to interpret human rights at ICANN we should prolly first clarify what "not going out of ICANN's scope" means. perhaps we need to think about this question first before getting into question 1 or, we should consider it when answering question 1.	Comment by Tatiana Tropina: I think this is very much related to the mission as well and to the fine line between respect and enforcement - e.g. I respect the right to whatever but I won't perform takedowns of anything that third party is doing in case it violates human rights because it's outside of my mission. Just one of the aspects.	Comment by Niels ten Oever: Agree. Issues here are interrelated as well. With this exercise I would also like to gauge where / on what people would like to start working. If there is no preference, I propose we start with question 1.	Comment by farzaneh badii: I would suggest to start with question number 5. It kind of narrows our focus. But I don't have a strong preference.	Comment by Jorge Cancio: Where does this text come from?

As defined in the first Article of ICANN’s bylaws, ICANN has a narrow technical scope and mission. 



what sort of content regulation are we talking about? Are we talking about content regulation at the string level? Or content regulation that can have effect on websites contents. I think we are talking about the latter. ICANN is a content regulator at the string level. This is evident when ICANN was treating the new gTLD applications. In the New gTLD applicants guidebook they have a GAC early warning.  Although GAC decisions are not binding they have effects on the applicant and the application. Here is what the new gTLD guidebook said about GAC early warning: "While definitive guidance has not been issued, the GAC has indicated that strings that could raise sensitivities include those that "purport to represent or that embody a particular group of people or interests based on historical, cultural, or social components of identity, such as nationality, race or ethnicity, religion, belief, culture or particular social origin or group, political opinion, membership of a national minority, disability, age, and/or a language or linguistic group (non-exhaustive)" and "those strings that refer to particular sectors, such as those subject to national regulation (such as .bank, .pharmacy) or those that describe or are targeted to a population or industry that is vulnerable to online fraud or abuse.”

At the string level,  the commitment to human rights is expressed by GNSO: ICANN Generic Names Supporting Organisation Final Report Introduction of New Generic Top-Level Domains,

“Strings must not infringe the existing legal rights of others that are recognized or enforceable under generally accepted and internationally recognized principles of law.
Examples of these legal rights that are internationally recognized include, but are not limited to, rights defined in the Paris Convention for the Protection of Industry Property (in particular trademark rights), the Universal Declaration of Human Rights (UDHR) and the International Covenant on Civil and Political Rights (ICCPR) (in particular freedom of expression rights).”[footnoteRef:0] [0:  https://gnso.icann.org/en/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm ] 




 As to Anne's examples: At string level: if someone wants to register .childporn then that applicant will be stopped. The applicant also goes through a background check and if it states that it wants to carry out criminal acts, it will not be eligible in the first place to provide the service! Now we get to the next stage: After ICANN enters into the contract with the registry:  Then it is up to contractual compliance to see if the registry is complying with the contract. Do we need to ask the registries not to violate the human rights and if they do, ICANN will not extend their contract? I don't think ICANN should become liable for the registry actions after they have entered into the contract.  

We reach a more difficult point and that is the ccTLDs. Homosexuality is banned in some countries and sometimes people face severe punishments. There are websites under some ccTLDs that are degrading and criminalising homosexuality and not only they are not illegal but they are set up by respective ruling authority . ICANN still maintains these ccTLDs in the rootzone, is it violating human rights? 


